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To:  Arif Ali on behalf of dotgay LLC 
 
Date: 18 June 2017 
 
Re:  Request No. 20170518-1 
 
 
Thank you for your request for documentary information dated 18 May 2017 (Request), 
which was submitted through the Internet Corporation for Assigned Names and 
Numbers (ICANN) Documentary Information Disclosure Policy (DIDP) on behalf of 
dotgay LLC (dotgay).  For reference, a copy of your Request is attached to the email 
transmitting this Response. 
 
Items Requested 
 
Your Request seeks the disclosure of the following documentary information relating to 
the Board initiated review of the Community Priority Evaluation (CPE) process (the 
Review):     
  

1. All documents relating to ICANN’s request to “the CPE provider [for] the 
materials and research relied upon by the CPE panels in making their 
determinations with respect to certain pending CPE reports;” 

2. All documents from the EIU to ICANN, including but not limited to: (a) 
ICANN’s request for “the materials and research relied upon by the CPE 
panels in making their determinations with respect to certain pending CPE 
reports,” and (b) all communications between the EIU and ICANN 
regarding the request; 

3. All documents relating to requests by ICANN staff or Board Members to 
access the research provided by the EIU or the ongoing evaluation or any 
comments on the research or evaluation; 

4. The identity of the individual or firm (“the evaluator”) undertaking the 
Review; 

5. The selection process, disclosures, and conflict checks undertaken in 
relation to the appointment; 

6. The date of appointment of the evaluator; 
7. The terms of instructions provided to the evaluator; 
8. The materials provided to the evaluator by the EIU; 
9. The materials provided to the evaluator by ICANN staff/legal, outside 

counsel or ICANN’s Board or any subcommittee of the Board; 
10. The materials submitted by affected parties provided to the evaluator; 
11. Any further information, instructions or suggestions provided by ICANN 

and/or its staff or counsel to the evaluator; 
12. The most recent estimates provided by the evaluator for the completion of 

the investigation; and 
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13. All materials provided to ICANN by the evaluator concerning the Review 
 

 
Response 
 
Community Priority Evaluation (CPE) is a method to resolve string contention for 
new gTLD applications.  CPE occurs if a community application is both in contention 
and elects to pursue CPE.  The evaluation is an independent analysis conducted by a 
panel from the CPE provider.  The CPE panel’s role is to determine whether a 
community-based application fulfills the community priority criteria.  (See Applicant 
Guidebook, § 4.2; see also, CPE webpage at 
http://newgtlds.icann.org/en/applicants/cpe.)  As part of its process, the CPE provider 
reviews and scores a community applicant that has elected CPE against the following 
four criteria: Community Establishment; Nexus between Proposed String and 
Community; Registration Policies, and Community Endorsement. An application must 
score at least 14 out of 16 points to prevail in a community priority evaluation; a high bar 
because awarding priority eliminates all non-community applicants in the contention set 
as well as any other non-prevailing community applicants.  (See id.)  
 
At various times in the implementation of the New gTLD Program, the ICANN Board has 
considered aspects of the CPE process.  Recently, the Board discussed certain 
concerns that some applicants have raised with the CPE process, including issues that 
were identified in the Final Declaration from the Independent Review Process (IRP) 
proceeding initiated by Dot Registry, LLC.  (See Dot Registry IRP Final Declaration at 
https://www.icann.org/en/system/files/files/irp-dot-registry-final-declaration-redacted-
29jul16-en.pdf.)  The Board decided it would like to have some additional information 
related to how the ICANN organization interacts with the CPE provider, and in particular 
with respect to the CPE provider's CPE reports.  On 17 September 2016, the Board 
directed the President and CEO, or his designee(s), to undertake a review of the 
process by which the ICANN organization has interacted with the CPE provider.  (See 
https://www.icann.org/resources/board-material/resolutions-2016-09-17-en.)   
 
Further, as Chris Disspain, the Chair of the Board Governance Committee, stated in his 
letter of 26 April 2017 to concerned parties, during its 18 October 2016 meeting, the 
BGC discussed potential next steps regarding the review of pending Reconsideration 
Requests pursuant to which some applicants are seeking reconsideration of CPE 
results.  Among other things, the BGC noted that certain complainants have requested 
access to the documents that the CPE panels used to form their decisions and, in 
particular, the independent research that the panels conducted.  The BGC decided, as 
part of the President and CEO’s review, to request from the CPE provider the materials 
and research relied upon by the CPE panels in making determinations with respect to 
certain pending CPEs to help inform the BGC’s determinations regarding certain 
recommendations or pending Reconsideration Requests related to CPE. (See Letter 
from Chris Disspain to Concerned Parties, 26 April 2017, 
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https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-
cpe-process-26apr17-en.pdf; see also, Minutes of BGC 18 October 2016 Meeting, 
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en.)  
 
As described in the Community Priority Evaluation Process Review Update, dated 2 
June 2017, in November 2017, ICANN undertook the process to find the most qualified 
evaluator for the review.  FTI Consulting, Inc.’s (FTI) Global Risk and Investigations 
Practice (GRIP) and Technology Practice was chosen to assist in the CPE review 
following consultation with various candidates.  FTI was selected because it has the 
requisite skills and expertise to undertake this investigation.  FTI’s GRIP and 
Technology Practice teams provide a multidisciplinary approach to business-critical 
investigations, combining the skill and experience of former prosecutors, law 
enforcement officials and regulators with forensic accountants, professional 
researchers, anti-corruption investigators, computer forensic, electronic evidence and 
enterprise data analytic specialists.  On 13 January 2017, FTI signed an engagement 
letter to perform the review.   
 
As described in the Community Priority Evaluation Process Review Update, dated 2 
June 2017, the scope of the review consists of:  (1) review of the process by which the 
ICANN organization interacted with the CPE provider related to the CPE reports issued 
by the CPE provider; (2) review of the consistency in which the CPE criteria were 
applied; and (3) review of the research process undertaken by the CPE panels to form 
their decisions and compilation of the reference materials relied upon by the CPE 
panels to the extent such reference materials exist for the evaluations which are the 
subject of pending Reconsideration Requests.   
 
The review is being conducted in two parallel tracks.  The first track focuses on 
gathering information and materials from the ICANN organization, including interviews 
and document collection.  This work was completed in early March 2017.  The second 
track focuses on gathering information and materials from the CPE provider.  This work 
is still ongoing.  Once the underlying information and data collection is complete, FTI 
anticipates that it will be able to inform ICANN of its findings within two weeks.  (See 
Community Priority Evaluation Process Review Update, dated 2 June 2017.)    
  
Items 1, 2, 3, 8, and 13 
Items 1, 2, 3, 8, 9, and 13 seek the disclosure of overlapping categories of documents 
relating to the Review.  Specifically, these items request the following:  
  

• Documents relating to “ICANN’s request to the CPE provider for the materials 
and research relied upon by the CPE panels in making their determinations with 
respect to certain pending CPE reports” (Item 1);  

• “[D]ocuments from the EIU provider to ICANN including but not limited to: (a) 
ICANN’s request for ‘the materials and research relied upon by the CPE panels 
in making their determinations with respect to certain pending CPE reports,’ and 
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(b) all communications between the EIU and ICANN regarding the request” (Item 
2); 

• “[D]ocuments relating to requests by ICANN staff or Board Members to access 
the research provided by the EIU or the ongoing evaluation or any comments on 
the research or evaluation” (Item 3); 

• Materials provided to the evaluator by the EIU (Item 8); and 

• Materials provided to ICANN by the evaluator concerning the Review (Item 13).  

 
As stated in ICANN’s Response to DIDP Request 20170505-1 that you submitted on 
behalf DotMusic Limited, these documents are not appropriate for disclosure based on 
the following applicable DIDP Defined Conditions of Non-Disclosure:  

• Internal information that, if disclosed, would or would be likely to compromise the 
integrity of ICANN's deliberative and decision-making process by inhibiting the 
candid exchange of ideas and communications, including internal documents, 
memoranda, and other similar communications to or from ICANN Directors, 
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN contractors, 
and ICANN agents. 

• Information exchanged, prepared for, or derived from the deliberative and 
decision-making process between ICANN, its constituents, and/or other entities 
with which ICANN cooperates that, if disclosed, would or would be likely to 
compromise the integrity of the deliberative and decision-making process 
between and among ICANN, its constituents, and/or other entities with which 
ICANN cooperates by inhibiting the candid exchange of ideas and 
communications. 

• Information subject to the attorney– client, attorney work product privilege, or any 
other applicable privilege, or disclosure of which might prejudice any internal, 
governmental, or legal investigation. 

• Drafts of all correspondence, reports, documents, agreements, contracts, emails, 
or any other forms of communication. 

Items 4, 5, 6, 7 
Items 4 through 7 seek the disclosure of the identity of the individual or firm undertaking 
the Review (Item 4), “[t]he selection process, disclosures, and conflict checks 
undertaken in relation to the appointment” (Item 5), the date of appointment (Item 6), 
and the terms of instructions provided to the evaluator (Item 7).  The information 
responsive to these items were provided in the Community Priority Evaluation Process 
Review Update and above.  With respect to the disclosures and conflicts checks 
undertaken in relation to the selection of the evaluator, FTI conducted an extensive 
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conflicts check related to the ICANN organization, the CPE provider, ICANN’s outside 
counsel, and all the parties that underwent CPE.     
 
Item 9 
Item 9 seeks the disclosure of “materials provided to the evaluator by ICANN staff/legal, 
outside counsel or ICANN’s Board or any subcommittee of the Board.”  As detailed in 
the Community Priority Evaluation Process Review Update, the review is being 
conducted in two parallel tracks.  The first track focuses on gathering information and 
materials from the ICANN Organization, including interviews and document collection.  
This work was completed in early March 2017.  As part of the first track, ICANN 
provided FTI with the following materials:    
 

• New gTLD Applicant Guidebook, https://newgtlds.icann.org/en/applicants/agb 

• CPE reports, https://newgtlds.icann.org/en/applicants/cpe#invitations 

• CPE Panel Process Document, 
http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-en.pdf 

• EIU Contract and SOW Information, 
http://newgtlds.icann.org/en/applicants/cpe/eiu-contract-sow-information-
08apr15-en.zip 

• CPE Guidelines, https://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf 

• Updated CPE FAQs, https://newgtlds.icann.org/en/applicants/cpe/faqs-10sep14-
en.pdf 

• CPE Processing Timeline, https://newgtlds.icann.org/en/applicants/cpe/timeline-
10sep14-en.pdf 

• CPE webpage and all materials referenced on the CPE webpage, 
https://newgtlds.icann.org/en/applicants/cpe  

• Reconsideration Requests related to CPEs and all related materials, including 
BGC recommendations or determinations, Board determinations, available at 
https://www.icann.org/resources/pages/accountability/reconsideration-en, and 
the applicable BGC and Board minutes and Board briefing materials, available at 
https://www.icann.org/resources/pages/2017-board-meetings   

• Independent Review Process (IRP) related to CPEs and all related materials, 
available at https://www.icann.org/resources/pages/accountability/irp-en, Board 
decisions related to the IRP and the corresponding Board minutes and Board 
briefing materials, available at https://www.icann.org/resources/pages/2017-
board-meetings   
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• Board Resolution 2016.09.17.01, https://www.icann.org/resources/board-
material/resolutions-2016-09-17-en 

• Minutes of 17 September 2016 Board meeting, 
https://www.icann.org/resources/board-material/minutes-2016-09-17-en 

• Briefing materials related to Board Resolution 2016.09.17.01, 
https://www.icann.org/en/system/files/bm/briefing-materials-1-redacted-17sep16-
en.pdf 

• Minutes of 18 October 2016 BGC meeting, 
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en 

• New gTLD Program Implementation Review regarding CPE, 
https://www.icann.org/en/system/files/files/program-review-29jan16-en.pdf at 
section 4.1 

• Correspondence between the ICANN organization and the CPE provider 
regarding the evaluations, including any document and draft CPE reports that 
were exchanged.  

With the exception of the correspondence between the ICANN organization and the 
CPE provider regarding the evaluations, all materials provided to the evaluator are 
publicly available.  Regarding the internal correspondence between the ICANN 
organization and the CPE provider, these documents are not appropriate for disclosure 
for the same reasons identified in ICANN’s response to the DIDP previous submitted by 
dotgay.  Rather than repeating those here, see Response to DIDP Request No. 
20151022-1, https://www.icann.org/en/system/files/files/didp-20151022-1-lieben-
response-supporting-docs-21nov15-en.pdf.  The second track of the review focuses on 
gathering information and materials from the CPE provider.  As noted Community 
Priority Evaluation Process Review Update of 2 June 2017, this work is still ongoing.  
 
Item 10 
Item 10 seeks “[t]he materials submitted by affected parties provided to the evaluator.”  
It is unclear what the term “affected parties” is intended to cover.  To the extent that the 
term is intended to reference the applicants that underwent CPE, FTI was provided with 
the following materials submitted by community applicants: 
 

• All CPE reports, https://newgtlds.icann.org/en/applicants/cpe#invitations 

• Reconsideration Requests related to CPEs and all related materials, including 
BGC recommendations or determinations, Board determinations, available at 
https://www.icann.org/resources/pages/accountability/reconsideration-en, and 
the applicable BGC and Board minutes and Board briefing materials, available at 
https://www.icann.org/resources/pages/2017-board-meetings   
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• Independent Review Process (IRP) related to CPEs and all related materials, 
available at https://www.icann.org/resources/pages/accountability/irp-en, Board 
decisions related to the IRP and the corresponding Board minutes and Board 
briefing materials, available at https://www.icann.org/resources/pages/2017-
board-meetings   

• All public comments received on the applications that underwent evaluation, 
which are publicly available at https://gtldresult.icann.org/application-
result/applicationstatus for each respective application. 

Items 11  
Item 11 seeks the disclosure of “[a]ny further information, instructions or suggestions 
provided by ICANN and/or its staff or counsel to the evaluator.”  This item overlaps with 
Items 7 and 9.  The information responsive to the overlapping items has been provided 
in response to Items 7 and 9 above.  
 
Item 12 
Item 12 asks for an estimate of completion of the review.  The information responsive to 
this item has been provided Community Priority Evaluation Process Review Update of 2 
June 2017.  ICANN anticipates on publishing further updates as appropriate.   
 
Notwithstanding the applicable Defined Conditions of Nondisclosure identified in this 
Response, ICANN also evaluated the documents subject to these conditions to 
determine if the public interest in disclosing them outweighs the harm that may be 
caused by such disclosure.  ICANN has determined that there are no circumstances for 
which the public interest in disclosing the information outweighs the harm that may be 
caused by the requested disclosure. 
 
About DIDP 
 
ICANN’s DIDP is limited to requests for documentary information already in existence 
within ICANN that is not publicly available.  In addition, the DIDP sets forth Defined 
Conditions of Nondisclosure. To review a copy of the DIDP, please see 
http://www.icann.org/en/about/transparency/didp.  ICANN makes every effort to be as 
responsive as possible to the entirety of your Request.  As part of its accountability and 
transparency commitments, ICANN continually strives to provide as much information to 
the community as is reasonable.  We encourage you to sign up for an account at 
ICANN.org, through which you can receive daily updates regarding postings to the 
portions of ICANN's website that are of interest.  We hope this information is helpful.  If 
you have any further inquiries, please forward them to didp@icann.org.  
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18 May 2017 

VIA E-MAIL DIDP@ICANN.ORG 

ICANN 

c/o Steve Crocker, Chairman 

Goran Marby, President and CEO 

12025 Waterfront Drive, Suite 300 

Los Angeles, CA 90094 

 

 

Re: Request under ICANN’s Documentary Information Disclosure Policy concerning 

Community Priority Evaluation for .GAY Application ID 1-1713-23699 

Dear ICANN: 

 

This request is submitted under ICANN’s Documentary Information Disclosure Policy by 

dotgay LLC (“dotgay”) in relation to ICANN’s .GAY Community Priority Evaluation 

(“CPE”).  The .GAY CPE Report1  found that dotgay’s community-based Application 

should not prevail.  Dotgay has provided ICANN with numerous independent reports 

identifying dotgay’s compliance with the CPE criteria, as well as the human rights concerns 

with ICANN’s denial of dotgay’s application.2  

 

ICANN’s Documentary Information Disclosure Policy (“DIDP”) is intended to ensure that 

information contained in documents concerning ICANN's operational activities, and 

within ICANN's possession, custody, or control, is made available to the public unless 

there is a compelling reason for confidentiality.3  In responding to a request submitted 

pursuant to the DIDP, ICANN adheres to its Process for Responding to ICANN’s 

                                                      
1 .GAY CPE Report, https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-

en.pdf 

2 See https://www.icann.org/resources/pages/reconsideration-16-3-dotgay-request-2016-02-18-en 

3 See ICANN DIDP, https://icann.org/resources/pages/didp-2012-02-25-en 

Contact Information Redacted
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Documentary Information Disclosure Policy (DIDP) Requests.4  According to ICANN, 

staff first identifies all documents responsive to the DIDP request.  Staff then reviews those 

documents to determine whether they fall under any of the DIDP’s Nondisclosure 

Conditions. 

 

According to ICANN, if the documents do fall within any of those Nondisclosure 

Conditions, ICANN staff determines whether the public interest in the disclosure of those 

documents outweighs the harm that may be caused by such disclosure.5  We believe that 

there is no relevant public interest in withholding the disclosure of the information sought 

in this request.  

A. Context and Background 

Dotgay submitted its RR 16-5 to ICANN more than one year ago.  Moreover, nearly a year 

has passed since dotgay delivered a presentation to the Board Governance Committee (the 

“BGC”).6  Dotgay has sent several letters to ICANN noting that ICANN’s protracted 

delays in reaching a decision and ICANN’s continued lack of responsiveness to dotgay’s 

inquiries about the status of dotgay’s request represent a violation of ICANN’s 

commitments to transparency enshrined in its governing documents. 

 

It is our understanding that ICANN is conducting “an independent review of the process 

by which ICANN staff interacted with the community priority evaluation provider, both 

generally and specifically with respect to the CPE reports issued by the CPE provider”7 

and that the BGC may have requested from the CPE provider “the materials and research 

                                                      
4 Process for Responding to DIDP Requests, https://icann.org/en/system/files/files/didp-response-

process-29oct13-en.pdf 

5 Id.  

6  https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-presentation-bgc-

17may16-en.pdf; See also dotgay’s powerpoint presentation:  

7 Resolution of the ICANN Board 2016.09.17.01, President and CEO Review of New gTLD 

Community Priority Evaluation Report Procedures, September 17, 2016, 

https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a  
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relied upon by the CPE panels in making their determinations with respect to the pending 

CPE reports.”8 

 

However, ICANN has not provided any details as to how the evaluator was selected, what 

its remit is, what information has been provided, whether the evaluator will seek to consult 

with the affected parties, etc.  Other community applicants have specifically requested that 

ICANN disclose the identity of the individual or organization conducting the independent 

review and investigation and informed ICANN that it has not received any communication 

from the independent evaluator. 9   Dotgay endorses and shares those concerns which 

equally affect dotgay, and has already requested a full explanation.10  

  

Dotgay has received a letter from ICANN’s BGC Chair Chris Disspain (“BGC Letter”) 

indicating that the RR is “on hold” and inter alia that:11 

 

The BGC decided to request from the CPE provider the materials and 

research relied upon by the CPE panels in making determinations with 

respect to certain pending CPEs. This will help inform the BGC’s 

determinations regarding certain recommendations or pending 

Reconsideration Requests related to CPE. This material is currently being 

collected as part of the President and CEO’s review and will be forwarded 

to the BGC in due course. The review is currently underway. We recognize 

that ensuring we fulfill all of our obligations means taking more time, but 

                                                      
8 Minutes of the Board Governance Committee, October18, 2016, https://www.icann.org/ 

resources/board-material/minutes-bgc-2016-10-18-en  

9 Letter from Arif Ali to ICANN CEO Göran Marby and the ICANN Board, April 28, 2017, 

https://www.icann.org/en/system/files/correspondence/ali-to-marby-28apr17-en.pdf  

10  Letter from Arif Ali to ICANN CEO Göran Marby and the ICANN Board, 12 March  2017, 

https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-letter-dechert-llp-to-

icann-board-redacted-12mar17-en.pdf 

11 Letter to dotgay from ICANN BGC Chair Chris Disspain (Received April 28, 2017) 

https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-

process-26apr17-en.pdf 
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we believe that this is the right approach. The review will complete as soon 

as practicable and once it is done, the BGC, and Board where appropriate, 

will promptly consider the relevant pending Reconsideration Requests. 

Meanwhile, the BGC’s consideration of the following Reconsideration 

Requests is on hold: 14-30 (.LLC), 14-32 (.INC), 14-33 (.LLP), 16-3 

(.GAY), 16-5 (.MUSIC), 16-8 (.CPA), 16-11 (.HOTEL), and 16-12 

(.MERCK). 

 

Similarly, we received a letter from ICANN’s attorney, Jeffrey A. LeVee, on 15 May 2017 

purporting to provide a “status update on Reconsideration Request 16-3. . . .”12  According 

to Mr. LeVee’s letter: 

 

As Mr. Disspain explained in his letter, the CPE review is currently underway and 

will be completed as soon as practicable.  The Board’s consideration of Request 

16-3 is currently on hold pending completion of the review.  Once the CPE review 

is complete, the Board will resume its consideration of Request 16-3, and will take 

into consideration all relevant materials. 

 

Accordingly, both the BGC Letter and Mr. LeVee’s letter fail to provide any meaningful 

information besides that there is a review underway and that the RR is on hold.    

B. Documentation Requested 

The documentation requested by dotgay in this DIDP includes all of the “material currently 

being collected as part of the President and CEO’s review” that has been shared with 

ICANN and is “currently underway.”13  Further, dotgay requests disclosure of information 

about the nature of the independent review that ICANN has commissioned regarding the 

Economist Intelligence Unit’s handling of community priority evaluations.  In this regard, 

we request ICANN to provide, forthwith, the following categories of information:  

 

                                                      
12  Letter to Arif H. Ali from Jeffrey A. LeVee, dated May 15, 2017 

13 Letter to dotgay from ICANN BGC Chair Chris Disspain (Received April 28, 

2017) https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-

process-26apr17-en.pdf 
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1. All documents relating to ICANN’s request to “the CPE provider [for] the materials 

and research relied upon by the CPE panels in making their determinations with 

respect to certain pending CPE reports;”14  

2. All documents from the EIU to ICANN, including but not limited to: (a) ICANN’s 

request for “the materials and research relied upon by the CPE panels in making 

their determinations with respect to certain pending CPE reports,”15 and (b) all 

communications between the EIU and ICANN regarding the request; 

3. All documents relating to requests by ICANN staff or Board Members to access 

the research provided by the EIU or the ongoing evaluation or any comments on 

the research or evaluation; 

4. The identity of the individual or firm (“the evaluator”) undertaking the Review;  

5. The selection process, disclosures, and conflict checks undertaken in relation to the 

appointment; 

6. The date of appointment of the evaluator;  

7. The terms of instructions provided to the evaluator;  

8. The materials provided to the evaluator by the EIU; 

9. The materials provided to the evaluator by ICANN staff/legal, outside counsel or 

ICANN’s Board or any subcommittee of the Board; 

10.  The materials submitted by affected parties provided to the evaluator; 

11. Any further information, instructions or suggestions provided by ICANN and/or its 

staff or counsel to the evaluator; 

                                                      
14  https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en 

15  https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en 
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12. The most recent estimates provided by the evaluator for the completion of the 

investigation; and 

13. All materials provided to ICANN by the evaluator concerning the Review 

dotgay reserves the right to request further disclosure based on ICANN’s prompt provision 

of the above information. 

C. Conclusion 

There are no compelling reasons for confidentiality in disclosing the requested documents; 

rather, full disclosure will serve the global public interest and ensure the integrity of 

ICANN’s deliberative and decision-making process concerning the CPE process.  On the 

other hand, ICANN’s failure to provide this information would raise serious questions 

concerning ICANN’s accountability and compromise the transparency, independence and 

credibility of such an independent review. 

Sincerely, 

 

 

Arif Hyder Ali 

Partner 

 

cc: Krista Papac, ICANN Complaints Officer (krista.papac@icann.org) 

 Herb Waye, ICANN Ombudsman (herb.waye@icann.org) 
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Response to Documentary Information Disclosure Policy Request 
 

To: Bart Lieben on behalf of dotgay LLC  
 
Date: 21 October 2015  
 
Re: Request No. 20151022-1 
________________________________________________________________________ 
Thank you for your Request for Information dated 22 October 2015 (Request), which was 
submitted through the Internet Corporation for Assigned Names and Numbers’ 
(ICANN’s) Documentary Information Disclosure Policy (DIDP) on behalf of dotgay 
LLC (Requester).  For reference, a copy of your Request is attached to the email 
forwarding this Response. 
 
Items Requested 
 
Your Request seeks documentary information relating to the second Community Priority 
Evaluation (CPE) of dotgay LLC’s application for the .GAY gTLD (Application ID: 1-
1713-23699), which was completed and for which a CPE Report was issued on 8 October 
2015.  Specifically, you request the disclosure of:   
 

1) policies, guidelines, directives, instructions or guidance given by ICANN 
relating to the Community Priority Evaluation process, including references to 
decisions by the ICANN Board that such guidelines, directives, instructions or 
guidance are to be considered “policy” under ICANN by-laws; 
 
2) internal reports, notes, (weekly) meeting minutes drawn up by or on behalf of 
ICANN, the Community Priority Panels, and other individuals or organizations 
involved in the Community Priority Evaluation in relation to the Application; 
 
3) detailed information on the evaluation panels that have reviewed Requester’s 
Application during the first CPE that was conducted in 2014, as well as the 
evaluation panels that have conducted the second CPE in 2015, including the 
names and respective positions of the members of the evaluation panels; 
 
4) detailed information in relation to (i) the information reviewed, (ii) criteria and 
standards used, (iii) arguments exchanged, (iv) information disregarded or 
considered irrelevant, and (v) scores given by each individual Community Priority 
Evaluation panel member in view of each of the criteria set out in the Applicant 
Guidebook, and more in particular: 
 
I. In relation to the criterion “Nexus” 
 
5) which information, apart from the information contained in the Application, 
has been used by the CPE Panel in order to determine that the word “gay” “does 
not identify or match the name of the community as defined in the Application, 
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nor is it a well-known short-form or abbreviation of the community”, 
notwithstanding the fact that public references to this “catch-all” or “umbrella” 
term made by reputable organizations prove otherwise; 
 
6) whether, in considering that individuals who qualify as transgenders, intersex 
or  “allies” are not deemed to be members of the community as defined by the 
Application, whereas various national, international and supranational 
organizations such as Parents, Families, and Friends of Lesbians and Gays 
(PFLAG) and Children of Lesbians and Gays Everywhere (COLAGE), both of 
which are also endorsing the Requester’s Application for the .GAY gTLD,3 are 
clearly being recognized as supporting the same causes and endorsing the same 
values as expressed by the “inner circle” of members of this community, 
especially since they are closely linked to the thematic remit the community has; 
 
7) based on the CPE Report, it seems that the EIU assumed that an “ally” 
necessarily would be an individual, notwithstanding various statements Requester 
has made to the contrary, for instance in the context of its initial Reconsideration 
Request.  Therefore, Requester would like to obtain insights into the definition or 
concept used by the EIU in order to determine what an “ally” is; 
 
8) in relation to the above: which information, statistics, etc. and criteria to 
evaluate and weigh the importance of such information have been used in 
determining that transgenders, intersex, or “allies” would be “substantially” 
overreaching the term “gay”; 
 
9) why, considering the fact that the CPE Panel did not provide passing scores in 
relation to Requester’s answers in relation to the “Nexus between Proposed String 
and Community” and “Community Endorsement” aspects of the Application, the 
CPE Panel or ICANN has not reached out to the Requester in the form of 
Clarifying Questions. 

 
II. In relation to the criterion “Community Endorsement”: 
 
10) which letters of endorsement and/or support have been considered and 
verified by the CPE Panel in making its Determination, bearing in mind the fact 
that the BGC has determined that the EIU has made a process error in the context 
of the first CPE that was performed in 2014. The information provided in the 
second CPE Report does not allow Requester to distinguish the letters that have 
been provided by Requester in the context of the Application from the letters that 
have been published on ICANN’s correspondence page or through other means 
since the publication of the first CPE Report; 
 
11) which criteria and/or standards have been used by the CPE Panel in order to 
determine which group is “of relevance” in relation to the organizations, 
companies and individuals that have provided letters of endorsement and/or 
support in relation to the Application; 
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12) why, although the CPE Panel has recognized that Requester “possesses 
documented support from many groups with relevance”, only the support of “one 
group of relevance” has been taken into consideration by the CPE Panel; 
13) what were the criteria and standards that have been used by the Panel in 
making such distinction and coming to such determination; 
  
14) bearing in mind the previous question, why the CPE Panel has come to a 
different assessment in relation to the standing of ILGA expressed by the Expert 
Determination provided by the ICDR, which has been acknowledged and 
endorsed by ICANN in dismissing an official complaint lodged before the ICDR 
by Metroplex Republicans of Dallas, in which the Requester prevailed; 
 
15) which scores or evaluations have been given to the organizations, companies 
and individuals that have provided letters of endorsement and/or support in 
relation to the Application against such criteria and/or standards for each of the 
organizations, companies and groups referred to in the Application and the CPE 
Report; 
 
16) if no particular additional criteria and/or standards have been utilized by the 
CPE Panel, apart from the ones published in the Applicant Guidebook and the 
Guidelines published by the CPE Panel, a detailed overview of the arguments that 
have been brought forward and have been adopted or acknowledged by the CPE 
Panel for not considering the letters of support and/or endorsement from other 
groups, organizations, companies and individuals; 
 
17) which independent research has been performed by the CPE Panel and how 
the results of such research have been taken into account by the CPE Panel in the 
scoring they have applied. Considering the wide endorsement obtained from 
various umbrella organizations, national and supranational groups, the 
Determination makes it clear that only one letter of endorsement from one group 
considered “relevant” by the CPE Panel has been taken into account. 
 
III. In relation to the criterion “Opposition”: 
 
18) the name, address, and standing of the anonymous organization considered by 
the CPE Panel; 
 
19) an overview of the staff members, including their names, roles and 
responsibilities of such organization; 
 
20) the events and activities organized by such organization; 
 
21) which standards and criteria have been used by the CPE Panel in order to 
determine that such activities had a “substantial” following; 
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22) the metrics used by ICANN and the Community Priority Evaluation Panels in 
performing the evaluation; and 
 
23) whether any of the information provided by the Requester to ICANN in 
relation to potential spurious or unsubstantiated claims made by certain 
organizations have been taken into account, and – in such event – the reasons for 
not taking into account such information; 
 
24) in particular, Requester would like to know whether the Community Priority 
Panel has considered the letter of the Q Center of April 1st, 2015 in which the 
latter requested the opposition letter of the Q Center to be voided 

 
Response 
 
The standards governing CPE are set forth in Module 4.2 of the New gTLD Applicant 
Guidebook (Guidebook), and are available at http://newgtlds.icann.org/en/applicants/agb.  
CPE will occur only if a community-based applicant in contention selects CPE, and after 
all applications in the contention set have completed all previous stages of the gTLD 
evaluation process.  (See Guidebook, § 4.2.)  CPEs are performed by independent CPE 
panels that are coordinated by the Economist Intelligence Unit (EIU), an independent, 
third-party provider, which contracts with ICANN to perform that coordination role.  (See 
id.; see also, CPE webpage at http://newgtlds.icann.org/en/applicants/cpe.)  The CPE 
panel’s role is to determine whether a community-based application meets the 
community priority criteria.  (See id.)  The Guidebook, the CPE Panel Process Document, 
and the CPE Guidelines (all of which can be accessed at 
http://newgtlds.icann.org/en/applicants/cpe) set forth the guidelines, procedures, 
standards and criteria applied to CPEs, and make clear that the EIU and its designated 
panelists are the only persons or entities involved in the performance of CPEs.  
 
As part of the evaluation process, the CPE panels review and score a community 
application submitted to CPE against the following four criteria:  (i) Community 
Establishment; (ii) Nexus between Proposed String and Community; (iii) Registration 
Policies; and (iv) Community Endorsement.  An application must score at least 14 out of 
a possible 16 points to prevail in CPE; a high bar because awarding priority eliminates all 
non-community applications in the contention set as well as any other non-prevailing 
community applications.  (See Guidebook at § 4.2; see also, CPE webpage at 
http://newgtlds.icann.org/en/applicants/cpe.)  
 
To provide transparency of the CPE process, ICANN has established a CPE webpage on 
the new gTLD microsite, at http://newgtlds.icann.org/en/applicants/cpe, which provides 
detailed information about CPEs.  In particular, the following information can be 
accessed through the CPE webpage: 
 

• CPE results, including information regarding the Application ID, string, 
contention set number, applicant name, CPE invitation date, whether the 
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applicant elected to participate in CPE, and the CPE status. 
(http://newgtlds.icann.org/en/applicants/cpe#invitations). 

• CPE Panel Process Document 
(http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-
en.pdf). 

• EIU Contract and Statement of Work Information (SOW) 
(http://newgtlds.icann.org/en/applicants/cpe/eiu-contract-sow-information-
08apr15-en.zip).  

• CPE Guidelines (http://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf).  

• Draft CPE Guidelines 
(http://newgtlds.icann.org/en/applicants/cpe/guidelines-16aug13-en.pdf). 

• Community Feedback on Draft CPE Guidelines 
(http://newgtlds.icann.org/en/applicants/cpe#invitations).  

• Updated CPE Frequently Asked Questions 
(http://newgtlds.icann.org/en/applicants/cpe/faqs-10sep14-en.pdf). 

• CPE Processing Timeline 
(http://newgtlds.icann.org/en/applicants/cpe/timeline-10sep14-en.pdf).  

Preliminary Statement regarding Request No. 20151022-1 
 
As a preliminary matter, many of the items in the Request do not specify whether the 
request relates to the first CPE of the Application that was performed in 2014 or the re-
evaluation that was performed in 2015.  Because you have previously filed a similar 
DIDP Request on 22 October 2014 seeking documents related to the first CPE, for 
purposes of this Response, we will interpret the Request to relate to the second CPE, 
unless otherwise specified in the request.  
 
Item No. 1 
 
Item No. 1 seeks “policies, guidelines, directives, instructions or guidance given by 
ICANN relating to the Community Priority Evaluation process.”  This request was 
previously made and responded to in Request No. 20141022-2.  (See Response to 
Request No. 20141022-2, Item No. 3, available at 
https://www.icann.org/en/system/files/files/lieben-response-31oct14-en.pdf.)  As noted 
therein, ICANN has published documentary information responsive to this item on the 
CPE webpage, including, the CPE Panel Process Document 
(http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-en.pdf), the CPE 
Guidelines (http://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf), 
Module 4.2 of the Guidebook (http://newgtlds.icann.org/en/applicants/agb/string-
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contention-procedures-04jun12-en.pdf), and CPE Processing Timeline 
(http://newgtlds.icann.org/en/applicants/cpe/timeline-10sep14-en.pdf).  Additionally, 
since ICANN responded to Request No. 20141022-2, it has published the EIU Contract 
and SOW (http://newgtlds.icann.org/en/applicants/cpe/eiu-contract-sow-information-
08apr15-en.zip).  Additionally, in response to this DIDP Request, ICANN will provide 
the email notifications to the EIU with instructions to begin the CPE of dotgay LLC’s 
application for the .GAY TLD that was provided to the EIU in 2014 relating to dotgay’s 
application and the email notification to begin re-evaluation in 2015 that was initiated 
pursuant to the Board Governance Committee’s Determination on Reconsideration 
Request 14-44.  
 
Item Nos. 2, 3, 4 

Item Nos. 2, 3 and 4 seek extensive, detailed information regarding CPE Panels, the 
materials reviewed, the analysis conducted by the CPE Panel during the first CPE 
conducted in 2014 as well as the re-evaluation in 2015, as well any internal reports, notes, 
or meeting minutes by ICANN, the CPE Panels and “other individuals or organizations 
involved in the CPE in relation to the Application.”  (Request at pg. 2.)  To help assure 
independence of the process, ICANN (either Board or staff) is not involved with the CPE 
Panel’s evaluation of criteria, scoring decisions, or underlying analyses.  The 
coordination of the CPE Panel, as explained above and in the CPE Panel Process 
Document, is entirely within the work of the EIU’s team.  As stated in the CPE Process 
Document, “[t]he Panel Firm’s Project Manager is notified by ICANN that an application 
is ready for CPE, and the application ID and public comment delivered to the EIU.  The 
EIU is responsible for gathering the application materials and other documentation, 
including letter(s) of support and relevant correspondence, from the public ICANN 
website.”  (See CPE Panel Process Document, Pg. 2, 
http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-en.pdf.)  Thus, except 
for the notices of commencement of CPE and the public comments submitted on the 
Application Comments page relating to the, ICANN is not responsible for gathering the 
materials to be considered by the CPE Panel.  As such, ICANN does not have, nor does it 
collect or maintain, the work papers of the individual CPE panels that may contain the 
information sought through these items.  The end result of the CPE Panel’s analysis is the 
CPE Report, which explains the CPE Panel’s determination and scoring, and is available 
at https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf and 
https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf.  

With respect to your request in Item No. 2 for “internal reports, notes, (weekly) meeting 
minutes drawn up by or on behalf of ICANN, the Community Priority Panels, and other 
individuals or organizations involved in the Community Priority Evaluation in relation to 
the Application”, this request is vague.  It is unclear whether you are seeking internal 
reports, notes, and weekly meeting minutes relating to the CPEs of the Application or all 
reports, notes, meeting minutes about the Application in general.  To the extent that you 
are requesting that later, the request is subject to the following DIDP Defined Condition 
of Nondisclosure:   
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• Information requests: (i) which are not reasonable; (ii) which are excessive or 
overly burdensome; and (iii) complying with which is not feasible.  

• Internal information that, if disclosed, would or would be likely to compromise 
the integrity of ICANN's deliberative and decision-making process by inhibiting 
the candid exchange of ideas and communications, including internal documents, 
memoranda, and other similar communications to or from ICANN Directors, 
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN 
contractors, and ICANN agents. 

• Information exchanged, prepared for, or derived from the deliberative and 
decision-making process between ICANN, its constituents, and/or other entities 
with which ICANN cooperates that, if disclosed, would or would be likely to 
compromise the integrity of the deliberative and decision-making process 
between and among ICANN, its constituents, and/or other entities with which 
ICANN cooperates by inhibiting the candid exchange of ideas and 
communications. 

• Information subject to the attorney client privilege, attorney work product 
privilege, or any other applicable privilege, or disclosure of which might 
prejudice any internal, governmental, or legal investigation. 

• Drafts of all correspondence, reports, documents, agreements, contracts, emails, 
or any other forms of communication. 

To the extent that you are requesting these document as it relates to the CPEs, ICANN 
does not maintain internal notes and meeting minutes in the regular course of business 
and therefore, ICANN has no documents responsive to this request.  As for your request 
for internal ICANN reports, notes, or meeting minutes relating to the CPEs of the 
Application, such documents are subject to the following DIDP Defined Condition of 
Nondisclosure:       

• Internal information that, if disclosed, would or would be likely to compromise 
the integrity of ICANN's deliberative and decision-making process by inhibiting 
the candid exchange of ideas and communications, including internal documents, 
memoranda, and other similar communications to or from ICANN Directors, 
ICANN Directors' Advisors, ICANN staff, ICANN consultants, ICANN 
contractors, and ICANN agents. 

• Information subject to the attorney client privilege, attorney work product 
privilege, or any other applicable privilege, or disclosure of which might 
prejudice any internal, governmental, or legal investigation. 

With respect to Item No. 3, seeking detailed information on the CPE Panels, to help 
assure independence of the process and evaluation of CPEs, ICANN does not maintain 
any information on the identity of the CPE Panelists.  ICANN (either Board or staff) is 
not involved with the selection of a CPE panel’s individual evaluators who perform the 



8 

scoring in each CPE process, nor is ICANN provided with information about who the 
evaluators on any individual panel may be.  ICANN therefore does not have any 
documentation responsive to this item.  The coordination of a CPE panel, as explained in 
the CPE Panel Process Document, is entirely within the work of the EIU’s team.  (See 
CPE Process Documents, Pgs. 2 and 4, http://newgtlds.icann.org/en/applicants/cpe/panel-
process-07aug14-en.pdf.)  The CPE Panel Process Document provides a detailed 
description of the EIU’s experience level, qualifications, EIU evaluators and core team.   
Specifically, the CPE Panel Process Document states: 

The Economist Intelligence Unit (EIU) was selected as a Panel 
Firm for the gTLD evaluation process. The EIU is the business 
information arm of The Economist Group, publisher of The 
Economist. Through a global network of more than 500 analysts 
and contributors, the EIU continuously assesses political, 
economic, and business conditions in more than 200 countries. As 
the world’s leading provider of country intelligence, the EIU helps 
executives, governments, and institutions by providing timely, 
reliable, and impartial analysis. 

The evaluation process respects the principles of fairness, 
transparency, avoidance of potential conflicts of interest, and non-
discrimination. Consistency of approach in scoring applications is 
of particular importance. In this regard, the Economist Intelligence 
Unit  has  more  than  six decades of experience building 
evaluative frameworks and benchmarking models for its clients, 
including   governments,   corporations,   academic   institutions   
and   NGOs.   Applying   scoring  systems to complex questions is 
a core competence. 

EIU evaluators and core team 

The Community Priority Evaluation panel comprises a core team, 
in addition to several independent 1 evaluators. The core team 
comprises a Project Manager, who oversees the Community 
Priority Evaluation project, a Project Coordinator, who is in charge 
of the day-to- day management of the project and provides 
guidance to the independent evaluators, and other senior staff 
members, including The Economist Intelligence Unit’s Executive 
Editor and Global Director of Public Policy. Together, this team 
assesses the evaluation results. Each application is assessed by 
seven individuals: two independent evaluators, and the core team, 
which comprises five people. 

The following principles characterize the EIU evaluation process 
for gTLD applications: 
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• All EIU evaluators, including the core team, have ensured that 
no conflicts of interest exist. 

• All EIU evaluators undergo regular training to ensure full 
understanding of all CPE requirements as listed in the 
Applicant Guidebook, as well as to ensure consistent judgment. 
This process included a pilot training process, which has been 
followed by regular training sessions to ensure that all 
evaluators have the same understanding of the evaluation 
process and procedures. 

• EIU evaluators are highly qualified, they speak several 
languages and have expertise in applying criteria and 
standardized methodologies across a broad variety of issues in 
a consistent and systematic manner. 

• Language skills and knowledge of specific regions are also 
considered in the selection of evaluators and the assignment of 
specific applications. 

(CPE Panel Process Document, Pgs. 1-2, 
http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-en.pdf.)   

Item Nos. 5 through 24 
 
Item Nos. 5 through 24 seek the disclosure of information related to the CPE Panel’s 
evaluation of criteria, scoring decisions, or underlying analyses.  Specifically, Item Nos. 
5 through 9 request information related to the Panel’s consideration of the “nexus” 
criterion.  Item Nos. 10 through 17 request information related to the Panel’s 
consideration of the “community endorsement” criterion.  Item Nos. 17 through 24 
request information related to the Panel’s consideration of the “opposition” criterion.   
 
As a preliminary matter, the majority of the requests seek information relating to the CPE 
Panel’s evaluation.  It is not clear from these items what documents are being requested, 
if any.  The DIDP is intended to ensure that information contained in documents 
concerning ICANN's operational activities, and within ICANN's possession, custody, or 
control, is made available to the public unless there are compelling grounds for 
maintaining confidentiality.  As these items do not appear to request documents, as 
written they are not appropriate under the DIDP.  Should the Requester wish to amend 
these items to clarify what documents they are seeking, ICANN will endeavor to respond 
to such requests.  
 
Notwithstanding the foregoing, to the extent that the Requester is seeking documentary 
information related to the Panel’s evaluation of the CPE criteria, scoring decisions, or 
underlying analyses, as noted above, to help assure independence of the process and 
evaluation of CPEs, ICANN (either Board or staff) is not involved with the CPE Panel’s 
evaluation of criteria, scoring decisions, or underlying analyses.  The EIU is responsible 
for gathering the application materials and other documentation, including letter(s) of 
support and relevant correspondence, from the public ICANN website, as well as its 
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analysis of said materials  (See CPE Panel Process Document, Pg. 2, 
http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-en.pdf.)  The end 
result of the CPE Panel’s analysis is the CPE Report, which explains the CPE Panel’s 
determination and scoring, and is available at 
https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf.  Thus, 
with the exception of the CPE Report, which has been published, ICANN does not have 
documents that contain the requested information.  
 
The CPE criteria are set forth in Module 4.2.3 of the Guidebook, including the scoring 
process.  (See http://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-
04jun12-en.pdf.)  The CPE Guidelines provide further clarity around the CPE process 
and scoring principles outlined in the Guidebook.  (See 
http://newgtlds.icann.org/en/applicants/cpe/guidelines-27sep13-en.pdf.)  Thus, for those 
items seeking information regarding the evaluation criteria and scoring applied by the 
Panel (Item Nos. 8, 11, 12, 13, 15, 16, 17, 21, and 22), the responsive information can be 
found in the Module 4.2.3 of the Guidebook 
(http://newgtlds.icann.org/en/applicants/agb/string-contention-procedures-04jun12-
en.pdf), the CPE Guidelines (http://newgtlds.icann.org/en/applicants/cpe/guidelines-
27sep13-en.pdf), and the CPE Report 
(https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf).      
 
With respect to those items seeking information about which letters of endorsement 
and/or opposition were considered by the CPE Panel (Item Nos. 10, 18, 19, 20, 22, 23, 
and 24), letters in support of or in opposition to an application are publicly posted on the 
application webpage and ICANN’s Correspondence webpages.  In this instance, letters 
regarding dotgay LLC’s application for .GAY are available at 
https://gtldresult.icann.org/application-­‐
result/applicationstatus/applicationdetails/444,
https://www.icann.org/resources/pages/correspondence-­‐2012-­‐09-­‐24-­‐enand 
http://newgtlds.icann.org/en/program-status/correspondence.  With respect to the EIU’s 
actions taken to verify, or the EIU’s reliance upon, such letters, in accordance with the 
CPE Panel Process Document the CPE Panel may review documents and 
communications, including letters of support or opposition, that are publicly available 
through a number of resources, including, but not limited to:  (a) dotgay’s application for 
.GAY available at https://gtldresult.icann.org/application-­‐
result/applicationstatus/applicationdetails/444; (b) the Correspondence webpages 
available at https://www.icann.org/resources/pages/correspondence-2012-09-24-en and 
http://newgtlds.icann.org/en/program-status/correspondence; (c) the Applicant Comment 
Forum available at https://gtldcomment.icann.org/comments-
feedback/applicationcomment/viewcomments; (d) the Objection Determinations webpage 
available at http://newgtlds.icann.org/en/program-status/odr/determination; (e) 
information related to dot gay’s Reconsideration Request 14-44 available at 
https://www.icann.org/resources/pages/14-44-2014-10-22-en.  (See CPE Panel Process 
Document at Pg. 2, http://newgtlds.icann.org/en/applicants/cpe/panel-process-07aug14-
en.pdf.)  As further noted in the CPE Panel Process Document, the EIU reviews 
ICANN’s public correspondence page on a regular basis for recently received 



11 

correspondence to assess whether it is relevant to an ongoing evaluation.  If it is relevant, 
the EIU provides the public correspondence to the evaluators assigned to the evaluation 
of a particular application.  (See id. at Pg. 5.)  ICANN (either Board or staff) is not 
involved with the CPE Panel’s evaluation of criteria, scoring decisions, or underlying 
analyses, as such ICANN does.  Thus, with the exception of the CPE Report, which has 
been published, ICANN does not have documents that contain the requested information.  
 
Item No. 14 asks “why CPE Panel has come to a different assessment in relation to the 
standing of the ILGA expressed by the expert Determination provided by the ICDR.”  As 
noted above this request seeks information, rather than documents, and is not appropriate 
for the DIDP.  Moreover, the Expert Determination provided by the ICDR to which the 
Requester references relates to a Community Objection filed by Metroplex Republicans 
of Dallas against dotgay LLC.  (See 
http://newgtlds.icann.org/sites/default/files/drsp/25sep13/determination-1-1-1713-23699-
en.pdf.)  The criteria for Community Objections are set forth in Module 3.5.4, and are not 
the same standards as CPE.  
  
About DIDP 
ICANN’s DIDP is limited to requests for documentary information already in existence 
within ICANN that is not publicly available.  In addition, the DIDP sets forth Defined 
Conditions of Nondisclosure.  To review a copy of the DIDP, please see 
http://www.icann.org/en/about/transparency/didp.  ICANN makes every effort to be as 
responsive as possible to the entirety of the Request.  As part of its accountability and 
transparency commitments, ICANN continually strives to provide as much information to 
the community as is reasonable.  We encourage you to sign up for an account at 
MyICANN.org, through which you can receive daily updates regarding postings to the 
portions of ICANN's website that are of interest because, as we continue to enhance our 
reporting mechanisms, reports will be posted for public access.  
 
We hope this information is helpful.  If you have any further inquiries, please forward 
them to didp@icann.org. 
 



Attachment 1



Saturday, November 21, 2015 at 10:57:31 PM Pacific Standard Time

Page 1 of1

Subject: Applica'on: 1-­‐1713-­‐23699 ready to begin CPE
Date: Monday, May 12, 2014 at 10:51:29 AM Pacific Daylight Time
From: Christopher Bare
To:
CC: Russ Weinstein

Hi
Just wanted to inform you that another applica'on is ready to begin CPE.

Applica'on ID: 1-­‐1713-­‐23699
String: GAY
Applicant: dotgay llc
CPE invite date: 23 April 2014

I have pulled the applica'on comments for this applica'on and placed them in the shared drive under the EIU folder
(//dfs1-­‐lax.ds.icann.org/External-­‐New-­‐gTLD-­‐Prgm/EIU/CPE Applica'on Comment/1-­‐1713-­‐
23699_Applica'on_Comment_12MAY14.csv).

Note: there are several comments in Arabic, I have forwarded these to our transla'ons team and will get them to you
as soon as possible.

There were also several updated leMers of support posted to the ICANN correspondence page last week
(hMp://newgtlds.icann.org/en/program-­‐status/correspondence). The applica'on detail page also has the original
leMers submiMed with the applica'on (hMps://gtldresult.icann.org/applica'onstatus/applica'ondetails/444).

Please let me know if any of these need translated.

The New gTLD microsite will be updated to show the applica'on as CPE in progress today or tomorrow.

Thanks
Chris

Chris Bare?
GDD Opera)ons Manager

Email: Christopher.Bare@ICANN.org

ICANN?
12025 Waterfront Drive, Suite 300?
Playa Vista, CA 90094-­‐2536

EIU Designated Confidential Info

EIU Designated Confidential Information

Confidential Contact Information
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Saturday, November 21, 2015 at 10:59:52 PM Pacific Standard Time

Page 1 of2

Subject: RE: .GAY Reconsidera2on
Date: Tuesday, February 10, 2015 at 3:41:34 PM Pacific Standard Time
From: Jared Erwin
To:
CC: Russ Weinstein, Christopher Bare,

That is correct. There have been no new comments since 7/7/14, so any addi2onal leTers will have to come
through correspondence. For sake of the process, I have included a spreadsheet of the comments in the
external share drive, dated as of today.

I am s2ll working on geYng a response to your other ques2on, but I just want to make sure it’s clear that the
Panel is free to begin its re-­‐evalua2on at this point, now that the comment window has closed. The CPE
micro-­‐site (hTp://newgtlds.icann.org/en/applicants/cpe) will be updated by tomorrow morning to show that
re-­‐evalua2on is in progress.

Thank you and will get back to you with more soon,

Jared

From:
Sent: February 10, 2015 15:22
To: Jared Erwin
Cc: Russ Weinstein; Christopher Bare;
Subject: Re: .GAY Reconsidera2on
 
Thanks, Jared. Unless we get any more from you, then, I'll assume there are no new comments to
consider. Same will of course be the case for attachments which have not changed since the initial
application. In that case, the only channel for additional potentially relevant letters of support or
opposition will be the correspondence.
 
Thanks,

On Tue, Feb 10, 2015 at 10:49 AM, Jared Erwin <jared.erwin@icann.org> wrote:

To your second ques2on: yesterday was the last day for comments/correspondence. Today I was planning
on sending you the latest comments. I don’t think there are any new ones, though.
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As to your first ques2on, I’ll try and get an answer/clarifica2on for you as soon as possible.

Thank you!

Jared

From:
Sent: February 10, 2015 10:37
To: Jared Erwin; Russ Weinstein; Christopher Bare;
Subject: .GAY Reconsidera2on
 
Hi All,
 
I remembered as soon as we ended our call that I had a couple questions about this. First off, as per
our discussion last week, we are considering dotGay LLC's reconsideration request as well as
ICANN's response and any related materials (annexes, etc.) to be now "a part" of the application
itself. Can you clarify exactly what that means? In other words, in several areas of dotGay's
reconsideration request, they take issue with specific arguments that the CPE Panel made about
certain issues - most of them in fact. As you know, ICANN did not rule favorably on any of their
responses to the Panel's decisions (with the exception of the one about verification of letters), but
nevertheless these arguments are now to be considered part of their application. The problem is that
their arguments against the Panel's conclusions definitely verges on re-writing their initial application
document. For example, information about Authenticating Partners, a key part of the Delineation
section, is presented in a new light and in terms not used in the application document itself. How are
our evaluators to consider such information that appears to be revised or differ to some extent from
the application document?
 
Second, Jared, I believe today was the close of the 14-day comment window, is that correct? I just
want to make sure we know when we have the last piece of incoming support/opposition materials to
deal with.
 
Thanks,

 
This e-mail may contain confidential material. If you are not an intended recipient, please notify the sender and delete all copies. It may
also contain personal views which are not the views of The Economist Group. We may monitor e-mail to and from our network.
 
Sent by a member of The Economist Group. The Group's parent company is The Economist Newspaper Limited, registered in England
with company number 236383 and registered office at 25 St James's Street, London, SW1A 1HG. For Group company registration details
go to http://legal.economistgroup.com 

 
 
This e-mail may contain confidential material. If you are not an intended recipient, please notify the sender and delete all copies. It may also
contain personal views which are not the views of The Economist Group. We may monitor e-mail to and from our network.
 
Sent by a member of The Economist Group. The Group's parent company is The Economist Newspaper Limited, registered in England with
company number 236383 and registered office at 25 St James's Street, London, SW1A 1HG. For Group company registration details go
to http://legal.economistgroup.com 
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Subject: RE: .GAY Reconsidera2on
Date: Wednesday, February 25, 2015 at 5:13:45 PM Pacific Standard Time
From: Jared Erwin
To: ', Russ Weinstein, Christopher Bare,

I have some feedback for you on this ques2on. Sorry again for the long delay in responding.

1)      Our inten2on was to impress upon the panel and evaluators that the reconsidera2on request
materials should be used to inform the evalua2on, but it should not be part of the applica2on. The
materials should merely be considered relevant, much in the same way that an objec2on
determina2on may also be considered relevant and inform the panel’s understanding of the
community. Here the materials may also inform the panel on the “landscape” of the proposed TLD,
community, and the applicant.

2)      Regarding the fact that this then may create conflic2ng informa2on, ICANN is of the opinion that this
might require a CQ.

Hopefully this is helpful. Let me know if you have any other ques2ons.

Best,
Jared

From:
Sent: February 10, 2015 10:37
To: Jared Erwin; Russ Weinstein; Christopher Bare;
Subject: .GAY Reconsidera2on
 
Hi All,
 
I remembered as soon as we ended our call that I had a couple questions about this. First off, as per our
discussion last week, we are considering dotGay LLC's reconsideration request as well as ICANN's
response and any related materials (annexes, etc.) to be now "a part" of the application itself. Can you
clarify exactly what that means? In other words, in several areas of dotGay's reconsideration request,
they take issue with specific arguments that the CPE Panel made about certain issues - most of them in
fact. As you know, ICANN did not rule favorably on any of their responses to the Panel's decisions
(with the exception of the one about verification of letters), but nevertheless these arguments are now to
be considered part of their application. The problem is that their arguments against the Panel's
conclusions definitely verges on re-writing their initial application document. For example, information
about Authenticating Partners, a key part of the Delineation section, is presented in a new light and in
terms not used in the application document itself. How are our evaluators to consider such information
that appears to be revised or differ to some extent from the application document?
 
Second, Jared, I believe today was the close of the 14-day comment window, is that correct? I just want
to make sure we know when we have the last piece of incoming support/opposition materials to deal
with.
 
Thanks
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1900 K Street, NW 

Washington, DC  20006-1110 

+1  202  261  3300  Main 

+1  202  261  3333  Fax 

www.dechert.com 

 

ARIF HYDER ALI 

 

 

 Direct 

 Fax 

 

 

 

November 15, 2016 

VIA E-MAIL  

ICANN Board of Directors 

c/o Mr. Steve Crocker, Chair 

12025 Waterfront Drive, Suite 300 

Los Angeles, CA 90094 

 

Re: Council of Europe Report DGI (2016)17 - .GAY TLD 
 

Dear Chairman Crocker and Board of Directors, 

 

dotgay LLC (“dotgay”) writes to request that the ICANN Board (“Board”) add to the 

materials it is reviewing in connection with dotgay’s application the Council of Europe’s 

4 November 2016 Report on “Applications to ICANN for Community-Based New Generic 

Top Level Domains (gTLDs): Opportunities and challenges from a human rights 

perspective” (“CoE Report”).1 The CoE is Europe’s leading human rights organization, 

with 47 member states (28 of which are also members of the European Union),2 all of 

which are members of the European Convention on Human Rights. The CoE has observer 

status within ICANN’s Governmental Advisory Committee (GAC).  

 

The CoE Report, standing alone, and certainly when taken together with the following 

materials, makes it abundantly clear that the EIU erred in its evaluation of dotgay’s 

application and that the Board is obligated to grant community priority status to dotgay’s 

application for the .GAY TLD:  

 

                                                      
1 See Council of Europe, “Applications to ICANN for Community-Based New Generic Top Level Domains 

(gTLDs): Opportunities and challenges from a human rights perspective” (3 Nov. 2016), 
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016

806b5a14. 
2 See http://www.coe.int/en/. 
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(i)  the former ICANN Ombudsman Chris LaHatte’s Report;3  

 

(ii) the ICC Expert’s Determination regarding .LGBT;4  

 

(iii) the Expert Opinion of Professor William N. Eskridge of Yale Law 

School;5  

 

(iv) the Expert Opinion of Professor M.V. Lee Badgett, Professor of Economics 

and Director of the School of Public Policy at the University of 

Massachusetts;6 and  

 

(v)  the Dot Registry IRP Decision.7      

 

The CoE Report identifies a long list of human rights principles, which the Board cannot 

avoid giving effect in evaluating dotgay’s application. The Report amply supports the 

conclusions reached by the ICANN Ombudsman and the two independent expert reports 

submitted to ICANN on 13 September and 17 October 2016.    

                                                      
3 Chris LaHatte, Dot Gay Report (27 July 2016), http://www.lahatte.co.nz/2016/07/dot-gay-report.html 

(determining that “[t]he board should grant the community application status to the applicant . . . [and] 

comply[ ] with its own policies and well established human rights principles”). 
4  The International Lesbian Gay Bisexual Trans and Intersex Association v. Afilias Limited, ICC Case No. 

EXP/390/ICANN/7, Expert Determination (16 Nov. 2013), ¶ 22, https://newgtlds.icann.org/sites/ 

default/files/drsp/25nov13/determination-1-1-868-8822-en.pdf (finding that the .GAY application “is 

designed to serve the gay community”).   
5  Letter to ICANN Board from A. Ali, enclosing the Eskridge Report (13 Sept. 2016), pp. 2-3, 

https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-13sep16-en.pdf (explaining 

how Prof. Eskridge shows that “the EIU made three fundamental errors in determining that dotgay did 

not meet the nexus requirement”).  
6  Letter to ICANN Board from A. Ali, enclosing the Badgett Report (17 Oct. 2016), pp. 1-2, 

https://www.icann.org/en/system/files/correspondence/ali-badgett-to-icann-board-17oct16-en.pdf 

(explaining how Prof. Badgett demonstrates that “withholding community priority status from dotgay 

llc would generate economic and social costs by creating a barrier to the development of a vibrant and 

successful gay community”).  
7  Dot Registry LLC v. ICANN, ICDR Case No. 01-14-0001-5004, Declaration (29 July 2016), p. 34, 

https://www.icann.org/en/system/files/files/irp-dot-registry-final-declaration-redacted-29jul16-en.pdf 

(holding that the Board Governance Committee (“BGC”) “must determine whether the CPE (in this 

case the EIU) and ICANN staff respected the principles of fairness, transparency, avoiding conflict of 

interest, and non-discrimination”). 
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The CoE Report Applies Human Rights Principles to .GAY 

 

The CoE Report affirms that human rights principles apply to ICANN.8 The Report’s 

discussion of human rights and community applications shows that the Board should 

independently approve dotgay’s .GAY application. To assist the Board with its analysis of 

the CoE Report, we attach particularly relevant excerpts of it, the import of which should 

be self-evident:  

 

ICANN Must Protect Public Interest Values through Community TLDs 

 

 Community TLDs should protect “vulnerable groups or minorities. 

Community-based TLDs should take appropriate measures to ensure that 

the right to freedom of expression of their community can be effectively 

enjoyed without discrimination, including with respect to the freedom to 

receive and impart information on subjects dealing with their community. 

They should also take additional measures to ensure that the right to 

freedom of peaceful assembly can be effectively enjoyed, without 

discrimination.”9 

 

 Community TLDs should protect “[p]luralism, diversity and inclusion. 

ICANN and the GAC should ensure that ICANN’s mechanisms include 

and embrace a diversity of values, opinions, and social groups and avoids 

the predominance of particular deep-pocketed organisations that function 

as gatekeepers for online content.”10 

 

 

 

                                                      
8  Council of Europe, “Applications to ICANN for Community-Based New Generic Top Level Domains 

(gTLDs): Opportunities and challenges from a human rights perspective” (3 Nov. 2016), p. 17, 

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016

806b5a14. 
9  Id., p. 34.  
10  Id. (emphasis added). 
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ICANN’s Commitment to Human Rights Requires that It Support 

Community gTLDs 

 

 The Right to Freedom of Expression: “For Internet users at large, domain 

names represent an important way to find and access information on the 

Internet. . . . A community TLD enables the community to control their 

domain name space by creating their own rules and policies for registration 

to be able to protect and implement their community's standards and values. 

A community TLD could help strengthen the cultural and social identity 

of the group and provide an avenue for growth and increased support 

among its members. Community TLDs create spaces for communication, 

interaction, assembly and association for various societal groups or 

communities. As such, community TLDs facilitate freedom of opinion and 

expression without interference including the right to seek, receive and 

impart information and ideas.”11 

 

 The Right to Freedom of Assembly and Association: “Community TLDs 

create space to collectively act, express, promote, pursue or defend a field 

of common interests. As a voluntary grouping for a common goal, 

community TLDs facilitate freedom of expression and association and has 

the potential to strengthen pluralism, cultural and linguistic diversity and 

respect for the special needs of vulnerable groups and communities.”12 

 

ICANN’s gTLD Program Improperly Fails to Conform with Human Rights 

Principles  

 

 The Right to Procedural Due Process: “ICANN’s gTLD program, including 

community-based applications, needs to be based on procedural due 

process. . . . Clause 6 of the Terms and Conditions sets out that applicants 

may utilize any accountability mechanism set forth in ICANN’s Bylaws for 

purposes of challenging any final decision made by ICANN with respect to 

the application. As such, the agreement limits access to court and thus 

                                                      
11  Id., p. 19 (emphasis added). 
12 Id., p. 22.  
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access to justice, which is generally considered a human right or at least a 

right at the constitutional level.”13 

 

 The Right to Non-Discrimination: “The general principle of equality and 

non-discrimination is a fundamental element of international human rights 

law. . . . ICANN has been plagued with allegations that its procedures and 

mechanisms for CBAs that could prioritise their applications over standard 

applicants have an inherent bias against communities. Allegedly, the 

standard has been set so high that practically almost no community is able 

to be awarded priority.”14 

 

Through its discussion of these human rights, the CoE Report confirms the ICANN 

Ombudsman’s determination that ICANN has a commitment to human rights and that 

dotgay represents a community that “is real, does need protection and should be supported” 

by awarding dotgay community priority status.15 It further supports the Expert Opinion of 

Prof. M.V. Lee Badgett, which states that ICANN should provide a safe space on the 

Internet for the gay community to engage in economic activity and social change.16 

 

The BGC and the EIU failed to uphold these basic human rights when it considered 

dotgay’s application for the .GAY TLD. In light of the CoE Report’s recent findings, the 

ICANN Ombudsman’s determination, the expert opinions submitted to ICANN, and the 

clearly incorrect determination by the EIU, the Board should correct this error by 

individually considering the .GAY application in accordance with Article 5.1 of the AGB 

and awarding the .GAY TLD to dotgay.  

 

The CoE Report Further Recognizes Problems with the EIU and the CPE Process 

 

In addition to human rights considerations, the CoE Report confirms the significant 

problems with the EIU’s CPE of the .GAY gTLD, corroborating the Expert Opinion of 

                                                      
13  Id., p. 25.  
14  Id., p. 26.  
15  Ombudsman Report, http://www.lahatte.co nz/2016/07/dot-gay-report html.  
16 See Letter to ICANN Board from A. Ali, enclosing the Badgett Report (17 Oct. 2016), 

https://www.icann.org/en/system/files/correspondence/ali-badgett-to-icann-board-17oct16-en.pdf. 
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Prof. Eskridge of Yale Law School. 17  The EIU clearly made fundamental errors of 

inconsistency and discrimination in following and applying its guidelines. The CoE Report 

criticizes the EIU for these inconsistencies, specifically highlighting the following issues 

with the EIU’s consideration of .GAY:  

 

The EIU’s Inconsistent Acts during the CPE Process Raises Issues of Human 

Rights Violations, Unfairness, and Discrimination18 

 

 “First, there was inconsistency between the AGB and its interpretation by 

the EIU which led to unfairness in how applications were assessed during 

the CPE process. . . . The Guidebook says utmost care has been taken to 

avoid any ‘double-counting’. . . . However, the EIU appears to double count 

‘awareness and recognition of the community amongst its member’ 

twice.”19 

 

 “Second, the EIU Panels were not consistent in their interpretation and 

application of the CPE criteria as compared between different CPE 

processes, and some applicants were therefore subject to a higher threshold 

than others. The EIU appears to have been inconsistent in its interpretation 

of ‘Nexus’ Under Criterion 2 of the CPE process. The EUI awarded 0 

points for nexus to the dotgay LLC application for .GAY on the grounds 

that more than a small part of the community identified by the applicant 

(namely transgender, intersex, and ally individuals) is not identified by 

the applied for string. However, the EIU awarded 2 points to the EBU for 

nexus for their application for .RADIO, having identified a small part of 

the constituent community (as identified), for example network interface 

equipment and software providers to the industry who would not likely be 

associated with the word RADIO. There is no evidence provided of the 

relative small and ‘more than small’ segments of the identified communities 

                                                      
17  See Letter to ICANN Board from A. Ali enclosing the Eskridge Report (13 Sept. 2016), 

https://www.icann.org/en/system/files/correspondence/ali-to-icann-board-13sep16-en.pdf. 
18 Council of Europe, “Applications to ICANN for Community-Based New Generic Top Level Domains 

(gTLDs): Opportunities and challenges from a human rights perspective” (3 Nov. 2016), pp. 9, 45, 49, 

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016

806b5a14.  
19  Id., p. 49 (emphasis added). 
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which justified giving a score of 0 to one applicant and 2 to another.”20 

 

o “The EIU has demonstrated inconsistency in the way it interprets 

‘Support’ under Criterion 4 of the CPE process. Both the .HOTEL 

and .RADIO assessments received a full 2 points for support on the 

basis that they had demonstrated support from a majority of the 

community. . . . By contrast, both .GAY and .MUSIC only scored 

1 point. In both these cases, despite demonstrating widespread 

support from a number of relevant organisations, the EIU was 

looking for support from a single organisation recognised as 

representing the community in its entirety. As no such 

organisation exists, the EIU did not give full points. This is despite 

the fact that in both the case of the hotel and radio communities, 

no single organization exists either, but the EIU did not appear to 

be demanding one.”21 

 

o “Another example of inconsistency occurred in the case of the 

dotgay LLC application for .GAY, where the applicants were 

penalised because of lack of global support. Global support would 

be very hard to satisfy by a community that is fighting to obtain the 

recognition of its rights around the world at a time in which there 

are still more than 70 countries that still consider homosexuality 

a crime.”22 

 

 “Third, the EIU changed its own process as it went along.”23 

 

 “Fourth, various parts of the evaluation of the gTLDs are administered by 

different independent bodies that could have diverging evaluation of what 

a community is and whether they deserve special protection or not. Such 

inconsistencies are for example observed between the assessment of 

community objections and CPE Panels, leading to unfairness. An example 

                                                      
20  Id., pp. 49-50 (emphasis added).  
21  Id., p. 51 (emphasis added).  
22  Id. (emphasis added).  
23  Id. (emphasis added). 
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that was presented concerned the deliberations on the community 

objection by the International Lesbian Gay Bisexual Trans and Intersex 

Association to .LBGT which rejected the objection on the grounds that 

the interests of the community would be protected through the separate 

community application for the .GAY string. In fact the CPE panel rejected 

the community application for .GAY largely on the grounds that 

transsexuals did not necessarily identify as gay. There is therefore an 

inconsistency between the objections panel and the CPE panel on whether 

or not transsexuals are or are not part of the wider gay community.”24 

 

 Fifth, “[t]here are four sets of criteria that are considered during the CPE 

process: community establishment, nexus between the proposed string and 

the community, registration policies and community endorsement. . . . It 

would seem that the EIU prefers to award full points on 4A[, the Support 

prong of ‘Community Endorsement,’] for applicants who are acting on 

behalf of member organisations. The AGB says: ‘Recognized’ means the 

institution(s)/organization(s) that through membership or otherwise, are 

clearly recognized by the community members as representative of that 

community.’ If the cases of .HOTEL and .RADIO are compared with 

.MUSIC and .GAY (and see the box above for further comparison), it 

appears that the EIU has accepted professional membership bodies as 

‘recognised’ organisations, whereas campaigning or legal interest bodies 

(as in the case of ILGA and IFPI) are not ‘recognised’. This is despite the 

fact that the AGB does not limit recognition by a community to membership 

by that community.”25 

 

ICANN Improperly Accepts EIU Determinations without Question and 

without Possibility of Appeal 

 

 “The Independent Review Panel decided in the IRP between Dot Registry 

and ICANN that the ICANN Board (acting through the BGC that decides 

on Reconsideration Requests) ‘failed to exercise due diligence and care in 

having a reasonable amount of facts in front of them and failed to fulfil its 

                                                      
24  Id., pp. 51-52 (emphasis added).  
25 Id., p. 57.  
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transparency obligations (including both the failure to make available the 

research on which the EIU and ICANN staff purportedly relied and the 

failure to make publicly available the ICANN staff work on which the BGC 

relied).’ The Panel majority further concluded that the evidence before it 

does not support a determination that the Board (acting through the BGC) 

exercised independent judgement in reaching the reconsideration decisions. 

By doing so, the Board did not act consistently with its Articles of 

Incorporation and Bylaws.”26 

 

 “ICANN does not offer an appeal of substance or on merits of its decisions 

in the Community Application process. Yet the terms of its contract with 

applicants suggest that the availability of its accountability mechanisms 

provides an opportunity to challenge any final decision made by ICANN. 

This is complex in terms of the CPE process as ICANN has avoided any 

admission that CPE is anything other than an evaluation taken by a third 

party (the EIU) and asserts that no decision has been taken by ICANN itself. 

And yet, ICANN relies on that evaluation as a ‘decision’ which it will not 

question. Therefore, as seen above, the accountability mechanisms which 

are available to CBAs who have gone through the CPE process are limited 

to looking only at the EIU’s processes insofar as they comply with the AGB. 

The lack of transparency around the way in which the EIU works serves 

merely to compound the impression that these mechanisms do not serve the 

interests of challengers.”27 

 

The CPE Process does not Conform with ICANN’s Core Principles, 

including Human Rights Principles 

 

 “In his final report dated 27 July 2016, the outgoing Ombudsman Chris 

LaHatte looked at a complaint about the Reconsideration Process from 

dotgay LLC. Here, he took to task the fact that the BGC has ‘a very narrow 

view of its own jurisdiction in considering reconsideration requests.’ He 

points out that ‘it has always been open to ICANN to reject an EIU 

                                                      
26 Id., p. 60 (quoting Dot Registry LLC v. ICANN, ICDR Case No. 01-14-0001-5004, Declaration (29 July 

2016)).  
27 Id., p. 64.  
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recommendation, especially when public interest considerations are 

involved.’ As identified by us in this report, Chris LaHatte raises issues of 

inconsistency in the way the EIU has applied the CPE criteria, and 

reminds ICANN that it ‘has a commitment to principles of international 

law (see Article IV of the Bylaws), including human rights, fairness, and 

transparency’. We endorse his view and hope that our report will 

strengthen the argument behind his words and result in ICANN reviewing 

and overhauling its processes for community-based applicants to better 

support diversity and plurality on the Internet.”28 

 

 “As with legal texts, one can interpret the documented proof of the alleged 

validity of CBAs literally or purposively. The EIU Panel has used the 

method of literal interpretation: the words provided for by the applicants to 

prove their community status were given their natural or ordinary meaning 

and were applied without the Panel seeking to put a gloss on the words or 

seek to make sense of it. When the Panel was unsure, they went for a 

restrictive interpretation, to make sure they did not go beyond their mandate. 

However, such a literal interpretation does not appear to fit the role of the 

Panel nor ICANN’s mandate to promote the global public interest in the 

operational stability of the Internet. The concept of community was 

intentionally left open and left for the Panel to fill in.”29 

 

As evidenced by these inconsistencies, the EIU clearly failed to “respect[ ] the principles 

of fairness, transparency, avoiding conflict of interest, and non-discrimination as set out in 

the ICANN Articles, Bylaws and AGB.” 30  The BGC’s own failure to exercise its 

independent judgment when evaluating the EIU’s CPE in light of these principles, which 

it must do according to the Dot Registry Declaration, “must be corrected.”31    

 

 

                                                      
28 Id., pp. 69-70 (quoting Chris LaHatte, Dot Gay Report (27 July 2016), 

http://www.lahatte.co nz/2016/07/dot-gay-report.html) (emphasis added). 
29  Id., p. 31. 
30 Dot Registry LLC v. ICANN, ICDR Case No. 01-14-0001-5004, Declaration (29 July 2016), p. 34. 
31  Council of Europe, “Applications to ICANN for Community-Based New Generic Top Level Domains 

(gTLDs): Opportunities and challenges from a human rights perspective” (3 Nov. 2016), p. 60. 
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ICANN Must Proceed to Contracting with dotgay for .GAY 

 

In light of the above considerations, we believe that there are more than sufficient grounds 

for the Board to act under Article 5.1 of the AGB and award the .GAY TLD to dotgay. The 

Board should grant dotgay’s community priority application without any further delay and 

proceed to enter into a registry agreement with dotgay, which remains dedicated and 

enthusiastic about operating the .GAY registry. 

 

Sincerely, 

 

 

Arif Hyder Ali 

Partner 
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The community defined in the application (“.GAY1”) is drawn from: 
 

…individuals whose gender identities and sexual orientation are outside of the norms defined for 
heterosexual behavior of the larger society. The Gay Community includes individuals who identify 
themselves as male or female homosexuals, bisexual, transgender, queer, intersex, ally and many 
other terminology - in a variety of languages - that has been used at various points to refer most 
simply to those individuals who do not participate in mainstream cultural practices pertaining to 
gender identity, expression and adult consensual sexual relationships.  The Gay Community has also 
been referred to using the acronym LGBT, and sometimes the more inclusive LGBTQIA2. The 
most common and globally understood term - used both by members of the Gay Community and in 
the world at large - is however “Gay”. 
 

The application further elaborates the requirements of the above individuals to demonstrate membership in 
the community: 
 

The membership criterion to join the Gay Community is the process of ‘coming out’. This process is 
unique for every individual, organization and ally involving a level of risk in simply becoming visible. 
While this is sufficient for the world at large in order to delineate more clearly, dotgay LLC is also 
requiring community members to have registered with one of our Authenticating Partners (process 
described in 20E). The Authentication Partners are the result of a century or more of community 
members voluntarily grouping themselves into gay civic organizations. Membership in the Gay 
Community is not restricted by any geographical boundaries and is united by a common interest in 
human rights. 
 

This community definition shows a clear and straightforward membership and is therefore well defined. 
Membership is “determined through formal membership with any of dotgay LLC’s [the applicant’s] 
Authentication Partners (AP) from the community”, a transparent and verifiable membership structure that 
adequately meets the evaluation criteria of the AGB.  
 
In addition, the community as defined in the application has awareness and recognition among its members.  
The application states:  
 

As the foundation of the community, membership organizations are the single most visible entry 
point to the Gay Community around the world. They serve as “hubs” and are recognized as 
definitive qualifiers for those interested in affirming their membership in the community. The 
organizations range from serving health, social and economic needs to those more educational and 
political in nature; with each having due process around affirming status in the community. In 
keeping with standards currently acknowledged and used within the community, dotgay LLC will 
utilize membership organizations as APs to confirm eligibility. APs must meet and maintain the 
following requirements for approval by dotgay LLC: 

 
1. Have an active and reputable presence in the Gay Community 
2. Have a mission statement that incorporates a focus specific to the Gay Community 
3. Have an established policy that affirms community status for member enrolment 
4. Have a secure online member login area that requires a username & password, or other secure 
control mechanism. 

                                                        
1 In this report the community as defined by the application is referred to as the “.GAY community” instead of the “gay 
community” or the “LGBTQIA community”. The “.GAY community” is understood as the set of individuals and 
associated organizations defined by the applicant as the community it seeks to represent under the new gTLD. “Gay 
community” or “LGBTQIA community” are used as vernacular terms to refer to LGBTQIA individuals and 
organizations, whether or not explicitly included in the applicant’s defined community. This use is consistent with the 
references to these groups in the application.  
2 The Applicant notes with regard to its use of the term LGBTQIA that “LGBTQIA – Lesbian, Gay, Bisexual, 
Transgender, Queer, Intersex and Ally is the latest term used to indicate the inclusive regard for the extent of the Gay 
Community.” This report uses the term similarly. 
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Based on the Panel’s research and materials provided in the application, there is sufficient evidence that the 
members as defined in the application would cohere as required for a clearly delineated community. This is 
because members must be registered with at least one Authenticating Partner (AP). The AP must have both a 
“presence in the Gay Community”, and also “incorporate a focus specific to the Gay Community.” By 
registering as a verifiable member with an AP with these characteristics, individuals would have both an 
awareness and recognition of their participation and membership in the defined community.  
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both of the conditions to fulfill the requirements for delineation. 
 
Organization 
Two conditions must be met to fulfill the requirements for organization: there must be at least one entity 
mainly dedicated to the community, and there must be documented evidence of community activities. 
 
There are many organizations that are dedicated to the community as defined by the application, although 
most of these organizations are dedicated to a specific geographic scope and the community as defined is a 
global one. However, there is at least one entity mainly dedicated to the entire global community as defined: 
the International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA). According to the letter of 
support from ILGA: 
 

The International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA) is the only 
worldwide federation of more than 1,200 lesbian, gay, bisexual, transgender and intersex (LGBTI) 
national and local organizations, fighting for the rights of LGBTI people. Established in 1978 in 
Coventry (UK), ILGA has member organizations in all five continents and is divided into six 
regions; ILGA PanAfrica, ILGA ANZAPI (Aotearoa/New Zealand, Australia and Pacific Islands), 
ILGA Asia, ILGA Europe, ILGA LAC (Latin America and Caribbean) and ILGA North America.  
 

The community as defined in the application also has documented evidence of community activities. This is 
confirmed by detailed information on ILGA’s website, including documentation of conferences, calls to 
action, member events, and annual reports. 
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both conditions to fulfill the requirements for organization. 
 
Pre-existence 
To fulfill the requirements for pre-existence, the community must have been active prior to September 2007 
(when the new gTLD policy recommendations were completed). 
 
The community as defined in the application was active prior to September 2007. According to the 
application: 
 

…in the 20th century a sense of community continued to emerge through the formation of the first 
incorporated gay rights organization (Chicago Society for Human Rights, 1924). Particularly after 
1969, several groups continued to emerge and become more visible, in the US and other countries, 
evidencing awareness and cohesion among members. 

 
Additionally, the ILGA, an organization representative of the community defined by the applicant, as 
referred to above, has records of activity beginning before 2007. LGBTQIA individuals have been active 
outside of organizations as well, but the community as defined is comprised of members of [AP] 
organizations. 
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
fulfills the requirements for pre-existence. 
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1-B Extension 2/2 Point(s) 
The Community Priority Evaluation panel determined that the community as identified in the application 
met the criterion for Extension specified in section 4.2.3 (Community Priority Evaluation Criteria) of the 
Applicant Guidebook, as the application demonstrates that the community meets the requirements for size 
and demonstrates longevity. The application received a maximum score of 2 points under criterion 1-B: 
Extension. 
 
Size 
Two conditions must be met to fulfill the requirements for size: the community must be of considerable size, 
and it must display an awareness and recognition of a community among its members. 
 
The community as defined in the application is of considerable size. While the application does cite global 
estimates of the self-identified gay/LGBTQIA (lesbian, gay, bisexual, transgender, queer, intersex, and ally) 
population (1.2% of world population), it does not rely on such figures to determine the size of its 
community. This is because the applicant requires that any such LGBTQIA individual also be a member of 
an AP organization in order to qualify for membership of the proposed community. According to the 
application: 
 

Rather than projecting the size of the community from these larger global statistical estimates, 
dotgay LLC has established a conservative plan with identified partners and endorsing organizations 
(listed in 20F) representing over 1,000 organizations and 7 million members. 
 

The size of the delineated community is therefore still considerable, despite the applicant’s requirement that 
the proposed community members must be members of an AP.  
 
In addition, as previously stated, the community as defined in the application has awareness and recognition 
among its members. This is because members must be registered with at least one Authenticating Partner 
(AP). The AP must have both a “presence in the Gay Community3”, and also “incorporate a focus specific to 
the Gay Community.” By registering as a verifiable member with an AP with these characteristics, individuals 
would have both an awareness and recognition of their participation and membership in the defined 
community.  
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both of the conditions to fulfill the requirements for size. 
 
Longevity 
Two conditions must be met to fulfill the requirements for longevity: the community must demonstrate 
longevity and must display an awareness and recognition of a community among its members. 
 
The community as defined in the application demonstrates longevity. The pursuits of the .GAY community4 
are of a lasting, non-transient nature. According to the application materials: 

 
…one of the first movements for the human rights of the Gay Community was initiated by Magnus 
Hirschfeld (Scientific Humanitarian Committee, 1897). 
 

The organization of LGBTQIA individuals has accelerated since then, especially in recent decades and an 
organized presence now exists in many parts of the world. Evidence shows a clear trend toward greater rates 
of visibility of LGBTQIA individuals, recognition of LGBTQIA rights and community organization, both in 
the US and other western nations as well as elsewhere.5 While socio-political obstacles to community 

                                                        
3 “Gay community” or “LGBTQIA community” are used as vernacular terms to refer to LGBTQIA individuals 
and organizations, whether or not explicitly included in the applicant’s defined community. 
4 The “.GAY community” is understood as the set of individuals and associated organizations defined by the 
applicant as the community it seeks to represent under the new gTLD. 
5 Haggerty, George E. "Global Politics." In Gay Histories and Cultures: An Encyclopedia. New York: Garland, 2000. 



Page 5 
 

organization remain in some parts of the world,6 the overall historical trend of LGBTQIA rights and 
organization demonstrates that the community as defined has considerable longevity.  

 
In addition, as previously stated, the community as defined in the application has awareness and recognition 
among its members. This is because members must be registered with at least one Authenticating Partner 
(AP). The AP must have both a “presence in the Gay Community”, and also “incorporate a focus specific to 
the Gay Community.” By registering as a verifiable member with an AP with these characteristics, individuals 
would have both an awareness and recognition of their participation and membership in the defined 
community. 
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both the conditions to fulfill the requirements for longevity. 

 
 

Criterion #2: Nexus between Proposed String and Community 0/4 Point(s) 
2-A Nexus 0/3 Point(s) 
The Community Priority Evaluation panel determined that the application did not meet the criterion for 
Nexus as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook. 
The string does not identify or match the name of the community as defined in the application, nor is it a 
well-known short-form or abbreviation of the community. The application received a score of 0 out of 3 
points under criterion 2-A: Nexus. 
 
To receive the maximum score for Nexus, the applied-for string must match the name of the community or 
be a well-known short-form or abbreviation of the community. To receive a partial score for Nexus, the 
applied-for string must identify the community. According to the AGB, “‘Identify’ means that the applied for 
string closely describes the community or the community members, without over-reaching substantially 
beyond the community.”  
 
The applied-for string neither matches the name of the community as defined by the application nor does it 
identify the defined community without over-reaching substantially, as required for a full or partial score on 
Nexus. As cited above: 
 

The membership criterion to join the Gay Community is the process of ‘coming out’. This process is 
unique for every individual, organization and ally involving a level of risk in simply becoming visible. 
While this is sufficient for the world at large in order to delineate more clearly, dotgay LLC is also 
requiring community members to have registered with one of our Authenticating Partners (process 
described in 20E). 

 
The application, therefore, acknowledges that “the world at large” understands the Gay community to be an 
entity substantially different than the community the application defines. That is, the general population 
understands the “Gay community” to be both those individuals who have “come out” as well as those who 
are privately aware of their non-heterosexual sexual orientation. Similarly, the applied-for string refers to a 
large group of individuals – all gay people worldwide – of which the community as defined by the applicant is 
only a part. That is, the community as defined by the applicant refers only to the sub-set of individuals who 
have registered with specific organizations, the Authenticating Partners. 
 
As the application itself also indicates, the group of self-identified gay individuals globally is estimated to be 
1.2% of the world population (more than 70 million), while the application states that the size of the 
community it has defined, based on membership with APs, is 7 million. This difference is substantial and is 
indicative of the degree to which the applied-for string substantially over-reaches beyond the community 
defined by the application. 
 

                                                        
6 http://www.theguardian.com/world/2013/jul/30/gay-rights-world-best-worst-countries 
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Moreover, while the applied-for string refers to many individuals not included in the application’s definition 
of membership (i.e., it “substantially over-reaches” based on AGB criteria), the string also fails to identify 
certain members that the applicant has included in its definition of the .GAY community. Included in the 
application’s community definition are transgender and intersex individuals as well as “allies” (understood as 
heterosexual individuals supportive of the missions of the organizations that comprise the defined 
community)7. However, “gay” does not identify these individuals. Transgender people may identify as 
straight or gay, since gender identity and sexual orientation are not necessarily linked.8 Likewise, intersex 
individuals are defined by having been born with atypical sexual reproductive anatomy9; such individuals are 
not necessarily “gay”10. Finally, allies, given the assumption that they are heterosexual supporters of 
LGBTQIA issues, are not identified by “gay” at all. Such individuals may be an active part of the .GAY 
community, even if they are heterosexual, but “gay” nevertheless does not describe these individuals as 
required for Nexus by the AGB. As such, there are significant subsets of the defined community that are not 
identified by the string “.GAY”.  

 
The Community Priority Evaluation panel has determined that the applied-for string does not match nor 
does it identify without substantially over-reaching the name of the community as defined in the application, 
nor is it a well-known short-form or abbreviation of the community. It therefore does not meet the 
requirements for Nexus. 

2-B Uniqueness 0/1 Point(s) 
The Community Priority Evaluation panel determined that the application did not meet the criterion for 
Uniqueness as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant 
Guidebook as the string does not score a 2 or a 3 on Nexus. The application received a score of 0 out of 1 
point under criterion 2-B: Uniqueness. 
 
To fulfill the requirements for Uniqueness, the “string has no other significant meaning beyond identifying the 
community described in the application,” according to the AGB (emphasis added) and it must also score a 2 or a 3 
on Nexus. The string as defined in the application cannot demonstrate uniqueness as the string does not 
score a 2 or a 3 on Nexus (i.e., it does not identify the community described, as above,). The Community 
Priority Evaluation panel has determined that the applied-for string is ineligible for a Uniqueness score of 1. 

 
 

Criterion #3: Registration Policies 4/4 Point(s) 
3-A Eligibility 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for Eligibility 
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as 
eligibility is restricted to community members. The application received a maximum score of 1 point under 
criterion 3-A: Eligibility. 
 
To fulfill the requirements for Eligibility, the registration policies must restrict the eligibility of prospective 
registrants to community members. The application demonstrates adherence to this requirement by 
specifying that:  

.gay is restricted to members of the Gay Community. Eligibility is determined through formal 
membership with any of dotgay LLC’s Authentication Partners (AP) from the community.  

The Community Priority Evaluation panel has determined that the application satisfied the condition to 
fulfill the requirements for Eligibility. 
 
 
 

                                                        
7 This prevailing understanding of “ally” is supported by GLAAD and others: http://www.glaad.org/resources/ally 
8 http://www.glaad.org/reference/transgender 
9 http://www.isna.org/faq/what_is_intersex 
10 “Gay” is defined by the Oxford dictionaries as “A homosexual, especially a man.” The applicant defines the 
community as “individuals whose gender identities and sexual orientation are outside of the norms defined for 
heterosexual behavior of the larger society.”  
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3-B Name Selection 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for Name 
Selection as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, 
as name selection rules are consistent with the articulated community-based purpose of the applied-for TLD. 
The application received a maximum score of 1 point under criterion 3-B: Name Selection. 
 
To fulfill the requirements for Name Selection, the registration policies must be consistent with the 
articulated community-based purpose of the applied-for gTLD. The application demonstrates adherence to 
this requirement by outlining the types of names that may be registered within the .Gay top-level domain, 
including rules barring “[s]ensitive words or phrases that incite or promote discrimination or violent 
behavior, including anti-gay hate speech.” The rules are consistent with the purpose of the gTLD. The 
Community Priority Evaluation panel has determined that the application satisfied the condition to fulfill the 
requirements for Name Selection. 
3-C Content and Use 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for Content 
and Use as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, 
as the rules for content and use are consistent with the articulated community-based purpose of the applied-
for TLD. The application received a maximum score of 1 point under criterion 3-C: Content and Use. 
 
To fulfill the requirements for Content and Use, the registration policies must include rules for content and 
use for registrants that are consistent with the articulated community-based purpose of the applied-for 
gTLD. This includes “efforts to prevent incitement to or promotion of real or perceived discrimination 
based upon race, color, gender, sexual orientation or gender expression.” 
The Community Priority Evaluation panel has determined that the application satisfied the condition to 
fulfill the requirements for Content and Use. 
3-D Enforcement 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for 
Enforcement as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant 
Guidebook, as the application provided specific enforcement measures and appropriate appeal mechanisms. 
The application received a maximum score of 1 point under criterion 3-D: Enforcement. 
 
Two conditions must be met to fulfill the requirements for Enforcement: the registration policies must 
include specific enforcement measures constituting a coherent set, and there must be appropriate appeals 
mechanisms. The application outlines policies that include specific enforcement measures constituting a 
coherent set. The application also outlines a comprehensive list of investigation procedures, and 
circumstances in which the registry is entitled to suspend domain names. The application also outlines an 
appeals process, managed by the Registry, to which any party unsuccessful in registration, or against whom 
disciplinary action is taken, will have the right to access. The Community Priority Evaluation panel has 
determined that the application satisfies both the conditions to fulfill the requirements for Enforcement. 

 
 

Criterion #4: Community Endorsement 2/4 Point(s) 
4-A Support 1/2 Point(s) 
The Community Priority Evaluation panel has determined that the application partially met the criterion for 
Support specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as 
there was documented support from at least one group with relevance. The application received a score of 1 
out of 2 points under criterion 4-A: Support. 
 
To receive the maximum score for Support, the applicant is, or has documented support from, the 
recognized community institution(s)/member organization(s), or has otherwise documented authority to 
represent the community. In this context, “recognized” refers to the institution(s)/organization(s) that, 
through membership or otherwise, are clearly recognized by the community members as representative of 
the community. To receive a partial score for Support, the applicant must have documented support from at 
least one group with relevance. “Relevance” refers to the communities explicitly and implicitly addressed by 
the application’s defined community.  
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The Community Priority Evaluation panel has determined that the applicant was not the recognized 
community institution(s)/member organization(s), nor did it have documented authority to represent the 
community, or documented support from the recognized community institution(s)/member organization(s). 
(While the ILGA is sufficient to meet the AGB’s requirement for an “entity mainly dedicated to the 
community” under Delineation (1-A), it does not meet the standard of a “recognized” organization. The 
AGB specifies that “recognized” means that an organization must be “clearly recognized by the community 
members as representative of the community.” The ILGA, as shown in its mission and activities, is clearly 
dedicated to the community and it serves the community and its members in many ways, but “recognition” 
demands not only this unilateral dedication of an organization to the community, but a reciprocal recognition 
on the part of community members of the organization’s authority to represent it. There is no single such 
organization recognized by the defined community as representative of the community. However, the 
applicant possesses documented support from many groups with relevance; their verified documentation of 
support contained a description of the process and rationale used in arriving at the expression of support, 
showing their understanding of the implications of supporting the application. Despite the wide array of 
organizational support, however, the applicant does not have the support from the recognized community 
institution, as noted above, and the Panel has not found evidence that such an organization exists. The 
Community Priority Evaluation Panel has determined that the applicant partially satisfies the requirements 
for Support. 
4-B Opposition 1/2 Point(s) 
The Community Priority Evaluation panel has determined that the application partially met the criterion for 
Opposition specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, 
as the application did not receive any relevant opposition. The application received a score of 1 out of 2 
points under criterion 4-B: Opposition. 
 
To receive the maximum score for Opposition, the application must not have received any opposition of 
relevance. To receive a partial score for Opposition, the application must have received opposition from, at 
most, one relevant group of non-negligible size.  

The Community Priority Evaluation panel has determined that there is opposition to the application from a 
group of non-negligible size, coming from an organization within the communities explicitly addressed by 
the application, making it relevant. The organization is a chartered 501(c)3 nonprofit organization with full-
time staff members, as well as ongoing events and activities with a substantial following. The grounds of the 
objection do not fall under any of those excluded by the AGB (such as spurious or unsubstantiated claims), 
but rather relate to the establishment of the community and registration policies. Therefore, the Panel has 
determined that the applicant partially satisfied the requirements for Opposition. 

 
Disclaimer: Please note that these Community Priority Evaluation results do not necessarily determine the 
final result of the application. In limited cases the results might be subject to change. These results do not 
constitute a waiver or amendment of any provision of the Applicant Guidebook or the Registry Agreement. 
For updated application status and complete details on the program, please refer to the Applicant Guidebook 
and the ICANN New gTLDs microsite at <newgtlds.icann.org>. 
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…individuals whose gender identities and sexual orientation are outside of the norms defined for 
heterosexual behavior of the larger society. The Gay Community includes individuals who identify 
themselves as male or female homosexuals, bisexual, transgender, queer, intersex, ally and many 
other terminology - in a variety of languages - that has been used at various points to refer most 
simply to those individuals who do not participate in mainstream cultural practices pertaining to 
gender identity, expression and adult consensual sexual relationships… 

 
The membership criterion to join the Gay Community is the process of ‘coming out’. This process is 
unique for every individual, organization and ally involving a level of risk in simply becoming 
visible… 
 
Membership in the Gay Community is not restricted by any geographical boundaries and is united 
by a common interest in human rights. (Application, section 20(a)) 
 

The applicant relies on the “process of coming out” to delineate its members, who are individuals with non-
normative sexual orientation or gender identities, as well as their allies1. The process of “coming out” is by 
nature personal, and may vary from person to person. Some individuals within the proposed community may 
not come out publicly, reflecting real or feared persecution for doing so. Similarly, membership in a 
community organization may not be feasible for the same reason. Furthermore, organizations within the 
applicant’s defined community recognize “coming out” as a defining characteristic of individuals within the 
defined community.2 Many such organizations advocate on behalf of individuals even though they are not 
members, precisely because their coming out publicly may be illegal or otherwise harmful. Therefore, the 
Panel recognizes that the standard of “coming out” – whether publicly or privately – as homosexual, 
bisexual, transgender, queer, intersex, or ally is sufficiently clear and straightforward to meet the AGB’s 
requirements.3 
 
In addition, the community as defined in the application has awareness and recognition among its members. 
There is an implicit recognition and awareness of belonging to a community of others who have come out as 
having non-normative sexual orientations or gender identities, or as their allies. As cited by the applicant in 
supporting materials, for example, the American Psychological Association recognizes the process of coming 
out as a key part of entering the community.4 For many individuals, this awareness and recognition of 
community is made more explicit, such as by membership in organizations, participation in events, and 
advocacy for the rights of individuals with non-normative sexual orientations and gender identities. As the 
applicant states, organizations and individuals within the community also often cohere around areas of 
discrimination, whether in the workplace, marketplace, the media, or other areas. Regardless of whether this 
awareness and recognition of shared community is explicit or rather an implicit consequence of one’s coming 

                                                        
1 The Panel, following the applicant’s reference to “individuals whose gender identities and sexual orientation are outside 
of the norms defined for heterosexual behavior of the larger society”, uses the phrase “non-normative sexual 
orientations and/or gender identities” throughout this document. The term “non-normative” is used both by the 
applicant as well as organizations, academics, and publications discussing the topic; it is not the Panel’s terminology, nor 
is it considered to be derogatory in this context. This phrase refers to the same individuals usually referred to with the 
acronyms “LGBT”, “GLBT”, “LGBTQ”, and others. Because issues related to these acronyms are relevant later in this 
document, they are not used here. 
2 See as examples http://www.hrc.org/campaigns/coming-out-center and 
http://www.lalgbtcenter.org/coming_out_support  
3 For allies, the “coming out” process may differ from that of individuals who are acknowledging privately or sharing 
publicly their own non-normative sexual orientation or gender identity. Nevertheless, there are risks associated even with 
supporting non-heterosexual individuals; making this support explicit is how allies can mark their awareness and 
recognition of the wider community and their sense of belonging to it. For example, large international organizations 
within the applicant’s defined community, such as GLAAD, HRC, and PFLAG offer concrete avenues for individuals to 
“come out” as allies. See http://www.glaad.org/form/come-outas-ally-join-allynetwork-today, 
http://www.hrc.org/resources/entry/straight-guide-to-lgbt-americans, http://community.pflag.org/page.aspx?pid=539 
4 http://www.apa.org/topics/lgbt/orientation.pdf 
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out, the Panel has determined that the link among these individuals goes well beyond “a mere commonality 
of interest” and satisfies the AGB’s requirements for recognition and awareness.5 
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both of the conditions to fulfill the requirements for delineation. 
 
Organization 
Two conditions must be met to fulfill the requirements for organization: there must be at least one entity 
mainly dedicated to the community, and there must be documented evidence of community activities. 
 
There are many organizations that are dedicated to the community as defined by the application, although 
most of these organizations are dedicated to a specific geographic area and/or segment of the proposed 
community. However, there is at least one entity mainly dedicated to the entire global community as defined: 
the International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA), an umbrella organization 
whose organizational members also include those representing allies. According to the letter of support from 
ILGA: 
 

The International Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA) is the only 
worldwide federation of more than 1,200 lesbian, gay, bisexual, transgender and intersex (LGBTI) 
national and local organizations, fighting for the rights of LGBTI people. Established in 1978 in 
Coventry (UK), ILGA has member organizations in all five continents and is divided into six 
regions; ILGA PanAfrica, ILGA ANZAPI (Aotearoa/New Zealand, Australia and Pacific Islands), 
ILGA Asia, ILGA Europe, ILGA LAC (Latin America and Caribbean) and ILGA North America.  
 

The community as defined in the application also has documented evidence of community activities. This is 
confirmed by detailed information on ILGA’s website, including documentation of conferences, calls to 
action, member events, and annual reports. 
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both conditions to fulfill the requirements for organization. 
 
Pre-existence 
To fulfill the requirements for pre-existence, the community must have been active prior to September 2007 
(when the new gTLD policy recommendations were completed). 
 
The community as defined in the application was active prior to September 2007. According to the 
application: 
 

…in the 20th century a sense of community continued to emerge through the formation of the first 
incorporated gay rights organization (Chicago Society for Human Rights, 1924). Particularly after 
1969, several groups continued to emerge and become more visible, in the US and other countries, 
evidencing awareness and cohesion among members. 

 
Additionally, the ILGA, an organization mainly dedicated to the community as defined by the applicant, as 
referred to above, has records of activity beginning before 2007. Individuals with non-normative sexual 
orientations and/or gender identities, as well as their supporters, have been increasingly active in many 
countries as they work to advance their acceptance and civil rights.6 
 

                                                        
5 Although the score on Delineation is unchanged since the first evaluation, the Panel’s analysis has changed due to the 
applicant’s response to a Clarifying Question regarding the role of Authentication Partners (APs). Previously, the Panel 
had understood the APs to be a mechanism of members’ awareness and recognition, but, as above, that is no longer the 
case and the role of APs is correctly understood to be relevant for the purposes of Section 3.  
6 See for example, advocacy in China, Guyana, and Argentina: http://www.cnn.com/2013/06/27/world/asia/china-
gay-lesbian-marriage/, http://www.gaystarnews.com/article/guyana-urged-to-end-ban-on-gay-sex-at-un-human-rights-
commission/, http://www.huffingtonpost.com/2011/10/18/argentina-gay-marriage_n_1018536.html 
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The Community Priority Evaluation panel has determined that the community as defined in the application 
fulfills the requirements for pre-existence. 
1-B Extension 2/2 Point(s) 
The Community Priority Evaluation panel determined that the community as identified in the application 
met the criterion for Extension specified in section 4.2.3 (Community Priority Evaluation Criteria) of the 
Applicant Guidebook, as the application demonstrates that the community meets the requirements for size 
and demonstrates longevity. The application received a maximum score of 2 points under criterion 1-B: 
Extension. 
 
Size 
Two conditions must be met to fulfill the requirements for size: the community must be of considerable size, 
and it must display an awareness and recognition of a community among its members. 
 
The community as defined in the application is of considerable size. The application cites global estimates of 
the self-identified population of individuals with non-normative sexual orientations and/or gender identities, 
but relies on a more conservative size based on the number of such individuals who are affiliated with one or 
more of the applicant’s community organizations:  
 

Most studies place the global gay population at 1.2% (Williams 1996), higher in countries with 
existing gays rights protections projected at 4-6% (eg. Australia, Canada, United Kingdom, United 
States). Rather than projecting the size of the community from these larger global statistical 
estimates, dotgay LLC has established a conservative plan with identified partners and endorsing 
organizations (listed in 20F) representing over 1,000 organizations and 7 million members. This 
constitutes our base line estimate for projecting the size of the Gay Community and the minimum 
pool from which potential registrants will stem. 

 
As the applicant also acknowledges, estimating the size of the defined community is difficult because, for 
example, of the risks of individuals self-identifying in many parts of the world. The applicant instead offers a 
“minimum” size based on the 7 million individuals who are members of one or more of its “Authentication 
Partners”, organizations serving as entry points for domain registration. Regardless of the method used to 
produce these estimates, the Panel has determined that the size of the delineated community is considerable.7  
 
In addition, as previously stated, the community as defined in the application has awareness and recognition 
among its members.  
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both of the conditions to fulfill the requirements for size. 
 
Longevity 
Two conditions must be met to fulfill the requirements for longevity: the community must demonstrate 
longevity and must display an awareness and recognition of a community among its members. 
 
The community as defined in the application demonstrates longevity. The pursuits of the community defined 
in the application are of a lasting, non-transient nature. According to the application materials: 

 
…one of the first movements for the human rights of the Gay Community was initiated by Magnus 
Hirschfeld (Scientific Humanitarian Committee, 1897). 
 

The organization of individuals with non-normative sexual orientations and/or gender identities and their 
supporters has accelerated since then, especially in recent decades, and an organized presence now exists in 
many parts of the world. Evidence shows a clear trend toward greater visibility of these individuals, 

                                                        
7 The Panel has verified the applicant’s estimates of the defined community’s size and compared it with other estimates. 
Even smaller estimates constitute a substantial number of individuals especially when considered globally. 
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recognition of their civil and human rights, and community organization, both in the US and elsewhere.8 
While socio-political obstacles to community organization remain in some parts of the world,9 the overall 
historical trend of increasing rights and organization demonstrates that the community as defined has 
considerable longevity.  

 
In addition, as previously stated, the community as defined in the application has awareness and recognition 
among its members.  
 
The Community Priority Evaluation panel has determined that the community as defined in the application 
satisfies both the conditions to fulfill the requirements for longevity. 

 
 

Criterion #2: Nexus between Proposed String and Community 0/4 Point(s) 
2-A Nexus 0/3 Point(s) 
The Community Priority Evaluation panel determined that the application did not meet the criterion for 
Nexus as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook. 
The string does not identify or match the name of the community as defined in the application, nor is it a 
well known short-form or abbreviation of the community. The application received a score of 0 out of 3 
points under criterion 2-A: Nexus. 
 
To receive a partial score for Nexus, the applied-for string must identify the community. According to the 
AGB, “‘Identify’ means that the applied for string closely describes the community or the community 
members, without over-reaching substantially beyond the community.” In addition to meeting the criterion 
for “identify”, in order to receive the maximum score for Nexus, the applied-for string must match the name 
of the community or be a well-known short-form or abbreviation of the community. 
 
In order to identify the community defined by the applicant as required for Nexus, the applied-for string 
must “closely describe the community or the community members”, i.e. the applied-for string is what “the 
typical community member would naturally be called” (AGB). The Panel has therefore considered the extent 
to which the string “gay” describes the members of the applicant’s defined community and has evaluated 
whether “gay” is what these individuals would naturally be called. The Panel has determined that more than a 
small part of the applicant’s defined community is not identified by the applied-for string, as described 
below, and that it therefore does not meet the requirements for Nexus. 
 
The community as defined by the application consists of 
 

individuals who identify themselves as male or female homosexuals, bisexual, transgender, queer, 
intersex, ally and many other terminology - in a variety of languages - that has been used at various 
points to refer most simply to those individuals who do not participate in mainstream cultural 
practices pertaining to gender identity, expression and adult consensual sexual relationships. The 
Gay Community has also been referred to using the acronym LGBT, and sometimes the more 
inclusive LGBTQIA. The most common and globally understood term - used both by members of 
the Gay Community and in the world at large - is however “Gay”. 

 
The applicant’s assertion that the applied-for string (“gay”) is the “most common” term used by members of 
its defined community to refer to all gay, lesbian, bisexual, transgender, queer, intersex, and ally individuals is 
central to its demonstration of Nexus. In order to support this claim, the applicant, in its application and in 
supporting materials received both prior to and since its initial evaluation, has offered evidence that the Panel 
has evaluated. The Panel has also conducted its own research. The Panel has determined that the applied-for 
string does not sufficiently identify some members of the applicant’s defined community, in particular 
transgender, intersex, and ally individuals. According to the Panel’s own review of the language used in the 

                                                        
8 Haggerty, George E. "Global Politics." In Gay Histories and Cultures: An Encyclopedia. New York: Garland, 2000. 
9 http://www.theguardian.com/world/2013/jul/30/gay-rights-world-best-worst-countries 
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media10 as well as by organizations that work within the community described by the applicant, transgender, 
intersex, and ally individuals are not likely to consider “gay” to be their “most common” descriptor, as the 
applicant claims. These groups are most likely to use words such as “transgender,” “trans,” “intersex,” or 
“ally” because these words are neutral to sexual orientation, unlike “gay”. Both within the community and 
outside of it, such as in the media, acronyms such as “LGBT,” “GLBT,” “LGBTQ,” or “LGBTQIA”11 are 
used to denote a group of individuals that includes those described above, i.e. transgender, intersex and ally 
individuals. In fact, organizations within the defined community, when they are referring to groups that 
specifically include transgender, intersex or ally individuals, are careful not to use only the descriptor “gay,” 
preferring one of the more inclusive terms12. 
 
The first piece of evidence offered by the applicant to support the claim that “gay” is the “most common” 
term used to describe the defined community is the Oxford English Dictionary (OED) and its 
documentation of uses of the word “gay” over hundreds of years. It summarizes the shifting meaning of 
“gay” in order to show how the word has become embraced by at least a part of its defined community and 
to support its claim that it is the “most common” term for the entirety of its defined community. According 
to the applicant, the OED shows that “Gay by the early 20th century progressed to its current reference to a 
sexuality that was non-heterosexual” (application, 20(d)). The Panel agrees that the more derogatory uses of 
“gay” or uses unrelated to sexuality have largely fallen away, and that the word has come to refer to 
homosexual women as well as men, as the applicant asserts, citing the OED. However, the Panel’s review of 
the OED13 as well as other sources (cited below) does not support the applicant’s claim that “gay” identifies 
or closely describes transgender, intersex, or ally individuals, or that “gay” is what these individuals “would 
naturally be called,” as the AGB requires. This is because “gay” refers to homosexuality (and to some extent 
non-heterosexuality more broadly), while transgender and intersex individuals may or may not identify as 
homosexual or gay, and allies are generally understood to be heterosexual. 
 
The applicant acknowledges that its application attempts to represent several groups of people, namely 
lesbian, gay, bisexual, transgender, queer, intersex, and ally (LGBTQIA) individuals. It claims that all of these 
groups, or “sub-communities”, are identified by what it calls the “umbrella” term “gay”: 
 

The term “gay” today is a term that has solidified around encompassing several sub-communities of 
individuals whose gender identities and sexual orientation are outside of the norms defined for 
heterosexual behavior of the larger society. Within these sub-communities even further 
classifications and distinctions can be made that further classify its members but are equally 
comfortable identifying as gay, particularly to those outside their own sub-communities. As an 
example, it has become commonplace for celebrities to acknowledge their homosexuality with the 
now routine declaration of “Yup, I’m gay” on the cover of newsmagazines as the comedienne Ellen 
Degeneres did when she “came out” on the cover of TIME magazine.     
 
Notably, “gay” is used to super-identify all these groups and circumstances. Whether homosexual, 
bisexual, transgender, intersex or ally, all members of the Gay Community march in the “gay pride 
parade” read the same “gay media” and fight for the same “gay rights.” Gay has become the 
prevalent term in how members of this community refer to themselves when speaking about 
themselves as demonstrated by the large number of organizations that use the term globally. 

 
Despite the applicant’s assertions to the contrary, its own evidence here shows that “gay” is most commonly 
used to refer to both men and women who identify as homosexual, and not necessarily to others. The 
applicant’s “umbrella term” argument does not accurately describe, for example, the many similar 

                                                        
10 While a comprehensive survey of the media’s language in this field is not feasible, the Panel has relied on both the data 
in the applicant’s own analysis as well as on the Panel’s own representative samples of media. 
11 There is some variability to these acronyms but one or another of them is very commonly used throughout the 
community defined by the applicant to refer to Lesbian, Gay, Bisexual, Transgender, Queer, Intersex, and Allies.  
12 While a survey of all LGBTQIA individuals and organizations globally would be impossible, the Panel has relied for 
its research on many of the same media organizations and community organizations that the applicant recognizes. 
Details of the Panel’s analysis follow. 
13 See "gay, adj., adv., and n." OED Online. Oxford University Press, June 2015. Web. 19 August 2015. 
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transgender stories in the mass media where “gay” is not used to identify the subject.14 In these cases, 
“transgender” is used because “gay” does not identify those individuals. With regard to the applicant’s 
argument that the various parts of its defined community are engaged in the same activities, such as “gay 
pride” events and “gay rights” advocacy, the Panel acknowledges that this is likely the case. However, 
transgender people’s participation in these activities no more identifies them as gay than allies’ participation 
in transgender rights advocacy identifies them as transgender. Indeed, there are many organizations focused 
on events and advocacy specific to the needs of transgender individuals15 and they often take special care to 
separate labels of sexual orientation from those of gender identity/expression.16 Similarly, the Panel has 
reviewed the literature of several organizations that advocate and provide services and support for intersex 
individuals and they clarify that sexual orientation is unrelated to being intersex.17 That is, while such 
organizations would fall within the applicant’s defined community, they explicitly differ on the applicant’s 
assertion that the applied-for string “gay” identifies all LGBTQIA individuals. Thus, the applicant’s assertion 
that even the members of its so-called sub-communities “are equally comfortable identifying as gay” is in fact 
often not the case. 
 
In materials provided in support of the application18, a survey of news media articles is analyzed in an effort 
to show that “gay” is the most common name used to refer to the community defined by the applicant. This 
analysis shows that indeed “gay” is used more frequently than terms such as “LGBT” or “LGBTQIA” in 
reference to both individuals and communities:  
 

In the first random sample period (April 1-8, 2013), “gay” was used 2,342 times, “LGBT” 272 times, 
“lesbian” 1008 times, “queer” 76 times and “LGBTQ” 19 times. “LGBTQIAA” and “GLBTQ” 
were not used at all, demonstrating that “gay” remains a default generic term for the community. An 
overwhelming amount of the time these terms beyond gay were used in articles that also used gay. 
Said another way, “LGBT” was used in only 35 articles that did not also use the term “gay,” 
“lesbian” in 43 articles, “queer” in 55, and “LGBTQ” in 3. Data shows, thus, that “gay” is both the 
most frequently used term when referring to non-heterosexual gender identity and sexual orientation 
and is used as an umbrella term to cover the diversity. 

 
Despite this claim, the analysis fails to show that when “gay” is used in these articles it is used to identify 
transgender, intersex, and/or ally individuals or communities. This is the key issue for the Panel’s 
consideration of Nexus. That is, the greater use of “gay” does not show that “gay” in those instances is used 
to identify all LGBTQIA individuals, as the applicant asserts and as would be required to receive credit on 
Nexus. Indeed, the Panel’s own review of news media19 found that, while “gay” is more common than terms 
such as “LGBTQ” or “LGBTQIA”, these terms are now more widely used than ever, in large part due to 
their greater inclusivity and specificity than “gay”. Even several of the articles cited by the applicant in its 
reconsideration request20 as evidence of its “umbrella term” argument do not show “gay” being used to 
identify the groups in question, nor is “gay” the most commonly used term to refer to the aggregate 
LGBTQIA community in these articles.21 Furthermore, researching sources from the same periods as the 

                                                        
14 As examples of cover stories that parallel the applicant’s own example from Time Magazine, see: 
http://time.com/135480/transgender-tipping-point/ and http://www.vanityfair.com/hollywood/2015/06/caitlyn-
jenner-bruce-cover-annie-leibovitz. In these two very prominent examples, the articles do not use “gay” to refer to their 
subjects. 
15 See for instance http://transgenderlawcenter.org/, http://srlp.org/, http://transequality.org/  
16 See National Center for Transgender Equality: http://transequality.org/issues/resources/transgender-terminology 
17 See for example the Organization International Intersex: http://oii-usa.org/1144/ten-misconceptions-intersex 
18 See https://www.icann.org/en/system/files/correspondence/gudelunas-to-icann-eiu-evaluators-30apr14-en.pdf, 
drafted and submitted by David Gudelunas a member of the dotGay LLC team according to its website, 
http://dotgay.com/the-dotgay-team/#section=Jamie_Baxter  
19 As noted above, while a comprehensive survey of the media’s language in this field is not feasible, the Panel has relied 
on both the applicant’s own analysis, as discussed here, as well as on the Panel’s own representative samples of media. 
20 See dotGay’s Reconsideration Request: https://www.icann.org/en/system/files/files/request-dotgay-annexes-
redacted-29nov14-en.pdf 
21 See http://www.economist.com/news/international/21595034-more-places-are-seeing-gay-marchesor-clever-
substitutes-pride-and-prejudice, http://www.nytimes.com/2013/01/10/fashion/generation-lgbtqia.html, 
http://www.economist.com/blogs/johnson/2013/01/gender-and-sexual-orientation  
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applicant’s analysis for the terms “transgender” or “intersex” shows again that these terms refer to 
individuals and communities not identified by “gay”.22 In other words, “gay” is not used to refer to these 
individuals because it does not closely describe them and it is not what they would naturally be called, as the AGB 
requires for partial credit on Nexus. 
 
Finally, the Panel reviewed in detail the many letters of support submitted on behalf of the applicant by many 
LGBTQIA organizations worldwide. In addition to evaluating these letters of support, as noted in Section 4, 
the Panel examined how these organizations refer to their members and those for whom they advocate, 
noting in particular the words used to identify them. In a minority of cases, these organizations included in 
their letters the view that “gay” is an “umbrella term” for the LGBTQIA community, as argued by the 
applicant. However, even the organizations that made this claim in their letters do not use the term “gay” to 
identify their transgender, intersex, and/or ally members in their own organizational materials. In fact, the 
names of many of these organizations usually include a term other than “gay” such as “LGBTQ” or, in the 
case of some, “transgender” or “intersex”. 
 
GLAAD, as an example of one of the applicant’s supporters, writes on its own website, “Transgender people 
have a sexual orientation, just like everyone else. Transgender people may be straight, lesbian, gay, or 
bisexual.”23 Indeed, it is for this reason that GLAAD, like other organizations active in the defined 
community, have revised their names and use of labels specifically to be more inclusive of the individuals in 
their communities whom “gay” does not identify by using instead terms like LGBTQ or LGBTQIA.24 
Similarly, ally organizations such as PFLAG (Parents, Families and Friends of Lesbians and Gays) support 
the applicant and reiterate the importance of allies in the struggles facing the LGBTQIA community. 
However, not even these organizations use “gay” to describe allies. The Panel’s research and review of the 
applicant’s materials has demonstrated that even the applicant’s supporters recognize that “gay” is 
insufficient to identify the diversity of the LGBTQIA community, especially with regard to transgender, 
intersex, and ally individuals. 
 
The Community Priority Evaluation panel has determined that the applied-for string does not identify or 
match the name of the community as defined in the application, nor is it a well known short-form or 
abbreviation of the community. It therefore does not meet the requirements for Nexus. 

2-B Uniqueness 0/1 Point(s) 
The Community Priority Evaluation panel determined that the application did not meet the criterion for 
Uniqueness as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant 
Guidebook as the string does not score a 2 or a 3 on Nexus. The application received a score of 0 out of 1 
point under criterion 2-B: Uniqueness. 
 
To fulfill the requirements for Uniqueness, the “string has no other significant meaning beyond identifying the 
community described in the application,” (AGB, emphasis added) and it must also score a 2 or a 3 on Nexus. The 
string as defined in the application cannot demonstrate uniqueness as it does not score a 2 or a 3 on Nexus 
(i.e., it does not identify the community described, as above). The Community Priority Evaluation panel has 
determined that the applied-for string is ineligible for a Uniqueness score of 1. 

 
 

Criterion #3: Registration Policies 4/4 Point(s) 
3-A Eligibility 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for Eligibility 
as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, as 

                                                        
22 While it is not possible for the Panel to review all the articles in the LexisNexis search results cited by the applicant, 
the Panel reviewed a representative sample of articles from the same time periods. 
23 See http://www.glaad.org/transgender/transfaq 
24 In 2013, to be more inclusive of transgender individuals by not including them in the label “gay” or “lesbian”, the 
organization’s name officially was changed to GLAAD, as opposed to being an acronym for Gay and Lesbian Alliance 
Against Defamation (http://www.glaad.org/about/history). This is reflective of the trend the Panel identified among 
organizations within the defined community towards greater inclusivity and away from names and labels that identified 
only gays and lesbians. 



Page 9 
 

eligibility is restricted to community members. The application received a maximum score of 1 point under 
criterion 3-A: Eligibility. 
 
To fulfill the requirements for Eligibility, the registration policies must restrict the eligibility of prospective 
registrants to community members. The application demonstrates adherence to this requirement by 
specifying that registration in “.gay is restricted to members of the Gay Community. Eligibility is determined 
through formal membership with any of dotgay LLC’s Authentication Partners (AP) from the community.”  
 
According to the application, and as the applicant has confirmed in follow-up materials, in order to register a 
domain, the applicant requires 

community members to have registered with one of our Authenticating Partners (process described 
in 20E). The Authentication Partners are the result of a century or more of community members 
voluntarily grouping themselves into gay civic organizations. 

As the application explains, these Authentication Partners (APs) include some of the largest organizations 
dedicated to members of the defined community and these organizations will provide “the most trusted entry 
points into .gay” while “reducing risk to unqualified registrations”. 
 
The Community Priority Evaluation panel has determined that the application fulfills the requirements for 
Eligibility. 

3-B Name Selection 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for Name 
Selection as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, 
as name selection rules are consistent with the articulated community-based purpose of the applied-for 
gTLD. The application received a maximum score of 1 point under criterion 3-B: Name Selection. 
 
To fulfill the requirements for Name Selection, the registration policies must be consistent with the 
articulated community-based purpose of the applied-for gTLD. The application demonstrates adherence to 
this requirement by outlining the types of names that may be registered within the .gay top-level domain, 
including rules barring “[s]ensitive words or phrases that incite or promote discrimination or violent 
behavior, including anti-gay hate speech.” The rules are consistent with the purpose of the gTLD. The 
Community Priority Evaluation panel has determined that the application fulfills the requirements for Name 
Selection. 
3-C Content and Use 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for Content 
and Use as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, 
as the rules for content and use are consistent with the articulated community-based purpose of the applied-
for gTLD. The application received a maximum score of 1 point under criterion 3-C: Content and Use. 
 
To fulfill the requirements for Content and Use, the registration policies must include rules for content and 
use for registrants that are consistent with the articulated community-based purpose of the applied-for 
gTLD. This includes “efforts to prevent incitement to or promotion of real or perceived discrimination 
based upon race, color, gender, sexual orientation or gender expression.” 
 
The Community Priority Evaluation panel has determined that the application fulfills the requirements for 
Content and Use. 
3-D Enforcement 1/1 Point(s) 
The Community Priority Evaluation panel has determined that the application met the criterion for 
Enforcement as specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant 
Guidebook, as the application provided specific enforcement measures and appropriate appeal mechanisms. 
The application received a maximum score of 1 point under criterion 3-D: Enforcement. 
 
Two conditions must be met to fulfill the requirements for Enforcement: the registration policies must 
include specific enforcement measures constituting a coherent set, and there must be appropriate appeals 
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The Community Priority Evaluation panel has determined that the applicant was not the recognized 
community institution(s)/member organization(s), nor did it have documented authority to represent the 
community, or documented support from the recognized community institution(s)/member organization(s).  
 
While the ILGA is sufficient to meet the AGB’s requirement for an “entity mainly dedicated to the 
community” under Delineation (1-A), it does not meet the standard of a “recognized” organization. The 
AGB specifies that “recognized” means that an organization must be “clearly recognized by the community 
members as representative of the community.” The ILGA, as shown in its mission and activities, is clearly 
dedicated to the community and it serves the community and its members in many ways, but “recognition” 
demands not only this unilateral dedication of an organization to the community, but a reciprocal recognition 
on the part of community members of the organization’s authority to represent them. There is no single such 
organization recognized by all of the defined community’s members as the representative of the defined 
community in its entirety. However, the applicant possesses documented support from many groups with 
relevance; their verified documentation of support contained a description of the process and rationale used 
in arriving at the expression of support, showing their understanding of the implications of supporting the 
application. Despite the wide array of organizational support, however, the applicant does not have the 
support from the recognized community institution, as noted above, and the Panel has not found evidence 
that such an organization exists. The Community Priority Evaluation Panel has determined that the applicant 
partially satisfies the requirements for Support. 
4-B Opposition 1/2 Point(s) 
The Community Priority Evaluation panel has determined that the application partially met the criterion for 
Opposition specified in section 4.2.3 (Community Priority Evaluation Criteria) of the Applicant Guidebook, 
as the application received relevant opposition from one source. The application received a score of 1 out of 
2 points under criterion 4-B: Opposition. 
 
To receive the maximum score for Opposition, the application must not have received any opposition of 
relevance. To receive a partial score for Opposition, the application must have received opposition from, at 
most, one relevant group of non-negligible size.  

The Community Priority Evaluation panel has determined that there is opposition to the application from 
one group of non-negligible size.27 The opposition comes from a local organization in the United States 
whose mission, membership, and activities make it relevant to the community as defined in the application. 
The organization is of non-negligible size, as required by the AGB. The grounds of opposition are related to 
how the applied-for string represents the diversity of the LGBTQ community and the opposition is not 
made for any reason forbidden by the AGB, such as competition or obstruction. Therefore, the Panel has 
determined that the applicant partially satisfied the requirements for Opposition. 

 
 
Disclaimer: Please note that these Community Priority Evaluation results do not necessarily determine the 
final result of the application. In limited cases the results might be subject to change. These results do not 
constitute a waiver or amendment of any provision of the Applicant Guidebook or the Registry Agreement. 
For updated application status and complete details on the program, please refer to the Applicant Guidebook 
and the ICANN New gTLDs microsite at <newgtlds.icann.org>. 

                                                        
27 The Panel has reviewed all letters of opposition and support, even when more than one letter has been received from 
the same organization. In those cases, as with all others, the Panel has reviewed each letter to determine the most current 
stance of each organization with respect to the application. In the case of this opposition, all letters have been reviewed. 
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RECOMMENDATION  
OF THE BOARD GOVERNANCE COMMITTEE (BGC) 

RECONSIDERATION REQUEST 16-3 
26 JUNE 2016 

________________________________________________________________________

 The Requester, Dotgay LLC, seeks reconsideration of the Board Governance 

Committee’s (BGC’s) denial of the Requester’s previous reconsideration request, Request 15-21.   

I. Brief Summary.   

The Requester submitted a community application for .GAY (Application).  Three other 

applicants submitted standard (meaning, not community-based) applications for .GAY.  All 

four .GAY applications were placed into a contention set.  As the Application was community-

based, the Requester was invited to and did participate in CPE in October 2014 (First CPE).  The 

Requester’s Application did not prevail in the First CPE.  The Requester filed a reconsideration 

request (Request 14-44) with respect to the CPE panel’s report finding that the Requester had not 

prevailed in the First CPE (First CPE Report).  The BGC granted reconsideration on Request 14-

44 on the grounds that the Economic Intelligence Unit (EIU), the entity that administers the CPE 

process, had inadvertently failed to verify 54 letters of support for the Application.  At the 

BGC’s direction, the EIU then conducted a new CPE of the Application (Second CPE).  The 

Application did not prevail in the Second CPE (Second CPE Report).  As a result, the 

Application remains in contention with the other applications for .GAY.  Just like all other 

contention sets, the .GAY contention set can be resolved by ICANN’s last resort auction or by 

some other arrangement amongst the involved applicants.   

The Requester sought reconsideration of the Second CPE Report and ICANN’s 

acceptance of it (Request 15-21).  After reviewing all of the relevant material, the BGC denied 

Request 15-21 (Determination on Request 15-21).  The Requester has now submitted 

Reconsideration Request 16-3 (Request 16-3), challenging the Determination on Request 15-21 
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contending that the BGC erroneously determined that the EIU had adhered to all applicable 

policies and procedures in conducting the Second CPE.  Request 16-3 is premised upon one, and 

only one, basis:  the Requester argues that the EIU improperly permitted someone other than one 

of the “evaluators” to send verification emails to the authors of letters of support and opposition 

to the Application, which the Requester contends contravenes applicable policies and procedures.   

The Requester sought an opportunity to make a presentation to the BGC regarding 

Request 16-3.  In response, the BGC invited the Requester to make a presentation at the 15 May 

2016 BGC meeting, and indicated that any such presentation should be limited to providing 

additional information that is relevant to the evaluation of Request 16-3 and not already covered 

in the submitted written materials.  The Requester made its presentation to the BGC on 15 May 

2016 (Presentation), and submitted a written summary of the arguments raised in its Presentation, 

along with other background materials and letters of support.  The Presentation, however, did not 

relate to the sole issue raised in Request 16-3 as to whether reconsideration of the Determination 

on Request 15-21 is warranted because someone at the EIU other than one of the “evaluators” 

sent verification emails to the authors of letters of support and opposition to the Application.  

Rather, the Presentation focused on the merits of the Second CPE Report, which is neither the 

subject of Request 16-3 nor a proper basis for reconsideration. 

The Requester’s claims do not support reconsideration.  The Requester does not identify 

any misapplication of policy or procedure by the EIU that materially or adversely affected the 

Requester, and does not identify any action by the Board that has been taken without 

consideration of material information or on reliance upon false or inaccurate information.  

Instead, the Requester relies on a purely administrative step of the verification process that the 

EIU took in the course of administering the Second CPE.  More specifically, the EIU delegated 



 

 3 

the physical sending of verification emails for letters of support/opposition to a member of the 

EIU’s core team to serve as a Verification Coordinator rather than one of the evaluators due to 

the large number of letters of support/opposition.  That protocol did not affect the Requester, 

materially or adversely, as is required to support reconsideration.  To the contrary, the results of 

the verification were communicated to both of the evaluators and the entire core team in order to 

permit a full and complete evaluation consistent with the Applicant Guidebook (Guidebook).  

Additionally, the substantive evaluation of the letters was performed by the evaluators in 

accordance with Module 4.2.3 of the Guidebook.  As such, the BGC recommends that Request 

16-3 be denied. 

II. Facts. 

A. Background Facts. 

The Requester submitted a community application for .GAY.1  

Top Level Design, LLC, United TLD Holdco Ltd., and Top Level Domain Holdings 

Limited each submitted standard applications for .GAY.2  Those applications were placed into a 

contention set with the Requester’s Application. 

On 23 February 2014, the Requester’s Application was invited to participate in CPE.  

CPE is a method of resolving string contention, described in Module 4.2 of the Guidebook.  It 

will occur only if a community application is in contention and if that applicant elects to pursue 

CPE.  The Requester elected to participate in CPE for .GAY (First CPE), and its Application was 

forwarded to the EIU, the CPE administrator, for evaluation.3 

                                                
1 See Application Details, available at https://gtldresult.icann.org/applicationstatus/applicationdetails/444. 
2 See Application Details, available at https://gtldresult.icann.org/applicationstatus/applicationdetails/1460; 
Application Details, available at https://gtldresult.icann.org/applicationstatus/applicationdetails/1115; Application 
Details, available at https://gtldresult.icann.org/applicationstatus/applicationdetails/1519. 
3 See Community Priority Evaluation (CPE), http://newgtlds.icann.org/en/applicants/cpe#status. 
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On 6 October 2014, the CPE panel (First CPE Panel) issued its report on the Requester’s 

Application (First CPE Report).4  The First CPE Report explained that the Application did not 

meet the CPE requirements specified in the Guidebook and therefore concluded that the 

Application had not prevailed in the First CPE.5    

On 22 October 2014, the Requester submitted Reconsideration Request 14-44 (Request 

14-44), seeking reconsideration of the First CPE Report and ICANN’s acceptance of that 

Report.6 

Also on 22 October 2014, the Requester submitted a request pursuant to ICANN’s DIDP 

(First DIDP Request), seeking documents related to the First CPE Report.7  On 31 October 2014, 

ICANN responded to the First DIDP Request (First DIDP Response).8   

On 29 November 2014, the Requester submitted a revised Reconsideration Request 14-44 

(Revised Request 14-44), seeking reconsideration of the First CPE Report and ICANN’s 

acceptance of it, and of the First DIDP Response.9 

On 20 January 2015, the BGC determined that reconsideration was warranted with 

respect to Revised Request 14-44 (Determination on Request 14-44), for the sole reason that the 

First CPE Panel inadvertently failed to verify 54 letters of support for the Application and that 

this failure contradicted an established procedure.10  The BGC directed that “the CPE Panel’s 

Report shall be set aside, and that new [CPE] evaluators will be appointed to conduct a new CPE 

                                                
4 Id. 
5 See https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-1-1713-23699-en.pdf. 
6 https://www.icann.org/resources/pages/14-44-2014-10-22-en. 
7 https://www.icann.org/resources/pages/20141022-02-2014-10-31-en. 
8 See https://www.icann.org/en/system/files/files/lieben-response-31oct14-en.pdf. 
9 See https://www.icann.org/resources/pages/reconsideration-15-21-dotgay-2015-10-26-en. 
10 Determination of BGC, Reconsideration Request 14-44, available at 
https://www.icann.org/en/system/files/files/determination-dotgay-20jan15-en.pdf at Pg. 31. 
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for the Application.”11  In addition to directing that new evaluators conduct the second CPE of 

the Application, the BGC also recommended that the EIU consider including new members of 

the core team to assess the evaluation results.12 

In furtherance of the BGC’s Determination on Request 14-44, the EIU administered the 

Second CPE, appointing two new evaluators as directed by the BGC, and one new core team 

member as the BGC suggested.   

On 8 October 2015, the Second CPE Panel issued the Second CPE Report, finding that 

the Application did not prevail in the Second CPE.13 

On 22 October 2015, the Requester submitted Reconsideration Request 15-21, seeking 

reconsideration of the Second CPE Report and ICANN’s acceptance of it.14 

Also on 22 October 2015, the Requester submitted a request pursuant to ICANN’s DIDP 

(Second DIDP Request), seeking documents related to the Second CPE Report.15  On 21 

November 2015, ICANN responded to the DIDP Request (Second DIDP Response).16   

On 4 December 2015, the Requester submitted a revised Reconsideration Request 15-21 

(Request 15-21), which sought reconsideration of the Second CPE Report and ICANN’s 

acceptance of it, and of the Second DIDP Response.17 

On 1 February 2016, the BGC issued the Determination on Request 15-21, finding that 

Request 15-21 should be denied.18 

                                                
11 Id. 
12 Id.  
13 See https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-en.pdf. 
14 https://www.icann.org/resources/pages/reconsideration-15-21-dotgay-2015-10-26-en. 
15See https://www.icann.org/en/system/files/files/didp-20151022-1-lieben-response-supporting-docs-21nov15-
en.pdf. 
16 See https://www.icann.org/en/system/files/files/didp-20151022-1-lieben-response-supporting-docs-21nov15-
en.pdf. 
17 See generally https://www.icann.org/resources/pages/reconsideration-15-21-dotgay-2015-10-26-en. 
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The Requester submitted Request 16-3 on 17 February 2016.19  Request 16-3 challenges 

the Determination on Request 15-21 on the sole basis that the person at the EIU who sent 

verification emails to the authors of letters of support and opposition to the Application was not a 

CPE “evaluator.”20  

The Requester sought an opportunity to make a presentation to the BGC regarding 

Request 16-3.21  In response, Pursuant to Article IV, Section 2.12 of ICANN’s Bylaws, the BGC 

invited the Requester to make a presentation at the 15 May 2016 BGC meeting, and indicated 

that any such presentation should be limited to providing additional information that is relevant 

to the evaluation of Request 16-3 and not already covered in the submitted written materials.   

The Requester made its presentation to the BGC on 15 May 2016 (Presentation), and submitted a 

written summary of the arguments raised in its Presentation, along with other background 

materials and letters of support.22  The Requester, however, did not address the sole issue that is 

the basis for Request 16-3 as to whether reconsideration of the Determination on Request 15-21 

is warranted because someone at the EIU other than one of the “evaluators” sent verification 

emails to the authors of letters of support and opposition to the Application.23  Instead, the 

 
(continued…) 
 
18 Determination on Request 15-21, available at https://www.icann.org/en/system/files/files/reconsideration-15-21-
dotgay-bgc-determination-01feb16-en.pdf. 
19 See generally https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-request-17feb16-en.pdf. 
ICANN has also reviewed and considered several letters sent in support of Request 16-3, including one from 
Transgender Equality Uganda and one from Trans-Fuzja.  (See 
https://www.icann.org/resources/pages/reconsideration-16-3-dotgay-request-2016-02-18-en.)  In addition, ICANN 
also reviewed and considered two letters from CenterLink that the Requester submitted along with its Presentation 
materials, indicating CenterLink’s support of the Requester’s Application.  (See id.) 
20 See generally https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-request-17feb16-en.pdf . 
21 Request, § 8.7, Pg. 8. 
22 See https://www.icann.org/resources/board-material/agenda-oec-2016-05-15-en. 
23 See https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-presentation-bgc-15may16-en.pdf. 
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Presentation addressed the merits of the Second CPE Report, which is not the subject of Request 

16-3 and is not a proper basis for reconsideration.24,25 

B. Relief Requested. 

 The Requester asks that ICANN: 

1. “[A]cknowledge receipt of this Reconsideration Request;” 

2. “[D]etermine that the [Determination on Request 15-21] is to be set aside;” 

3. “[I]nvite Requester to participate to a hearing in order to clarify its arguments set 

out herein and in the previous two Reconsideration Requests submitted by Requester;” 

and 

4.  “[D]etermine that, given the circumstances, any and all of its requests set out in   

§ 9 of Requester’s Second Reconsideration Request be awarded, which are incorporated 

herein by reference.”26    

III. The Relevant Standards For Reconsideration Requests And CPE. 

A. Reconsideration Requests. 

ICANN’s Bylaws provide for reconsideration of a staff or Board action or inaction in 

accordance with specified criteria, which include a requirement that the requester has been 

“materially [and] adversely affected” by the challenged action or inaction.27  The Requester here 

                                                
24 Id. 
25 The BGC also notes that it received and considered the 24 June 2016 letter from dotgay LLC, which can be found 
at https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-letter-dotgay-to-icann-bgc-24jun16-
en.pdf. 
26 Request, § 9, Pgs. 8-9.   
27 Bylaws, Art. IV, § 2.  Article IV, §§ 2.1-2 of ICANN’s Bylaws states in relevant part that any entity may submit a 
request for reconsideration or review of an ICANN action or inaction to the extent that it has been materially and 
adversely affected by: 
(a) one or more staff actions or inactions that contradict established ICANN policy(ies); or 
(b) one or more actions or inactions of the ICANN Board that have been taken or refused to be taken without 
consideration of material information, except where the party submitting the request could have submitted, but did 
not submit, the information for the Board’s consideration at the time of action or refusal to act; or 
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challenges both staff and Board action. 28   

ICANN has previously determined that the reconsideration process can properly be 

invoked for challenges to determinations rendered by panels formed by third party service 

providers, such as the EIU, where it is asserted that a panel failed to follow established policies 

or procedures in reaching its determination, or that staff failed to follow its policies or procedures 

in accepting that determination.29  In the context of the New gTLD Program, the reconsideration 

process does not call for the BGC to perform a substantive review of CPE panel reports.  

Accordingly, the BGC is not evaluating the substantive conclusion that the Application did not 

prevail in CPE.  Rather, the BGC’s review is limited to whether the EIU violated any established 

policy or procedure.   

A Board action may be subject to reconsideration where it was undertaken “without 

consideration of material information, except where the party submitting the request could have 

submitted, but did not submit, the information for the Board’s consideration at the time of action 

or refusal to act,” or, where it was “taken as a result of the Board’s reliance on false or inaccurate 

material information.”30  Denial of a request for reconsideration of Board action or inaction is 

appropriate if the BGC recommends, and the Board agrees, that the requesting party has not 

satisfied the reconsideration criteria set forth in the Bylaws. 

B. Community Priority Evaluation. 

 
(continued…) 
 
(c) one or more actions or inactions of the ICANN Board that are taken as a result of the Board’s reliance on false or 
inaccurate material information. 
28 While the Requester indicated that it challenged staff action (see Request, § 2, Pg. 1), the crux of Reconsideration 
Request 16-3 is a challenge to the BGC’s Determination on Request 15-21, and as such, challenges both Board and 
staff action.   
29 See BGC Recommendation on Reconsideration Request 13-5, available at 
http://www.icann.org/en/groups/board/governance/reconsideration/recommendation-booking-01aug13- en.doc.  
30 Bylaws, Art. IV, § 2.   
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 The standards governing CPE are set forth in Module 4.2 of the Guidebook.  The CPE 

Panel Process Document is a five-page document explaining that the EIU has been selected to 

implement the Guidebook’s CPE provisions31 and summarizing those provisions.32  In addition, 

the EIU has published supplementary guidelines (CPE Guidelines) that provide more detailed 

scoring guidance, including scoring rubrics, definitions of key terms, and specific questions to be 

scored.33   

 CPE will occur only if a community-based applicant selects CPE and after all 

applications in the contention set have completed all previous stages of the gTLD evaluation 

process.34  CPE is performed by an independent panel composed of two evaluators who are 

appointed by the EIU.35  A CPE panel’s role is to determine whether the community-based 

application fulfills the four community priority criteria set forth in Section 4.2.3 of the 

Guidebook.  The four criteria include:  (i) community establishment; (ii) nexus between 

proposed string and community; (iii) registration policies; and (iv) community endorsement.  To 

prevail in CPE, an applicant must receive at least 14 out of 16 points on the scoring of the 

foregoing four criteria, each of which is worth a maximum of four points.   

IV. Analysis And Rationale. 

 The Requester seeks reconsideration of the Determination on Request 15-21, arguing that 

the BGC should have “confirm[ed]” that the EIU did not follow applicable policies and 

                                                
31 The internationally renowned EIU, a leading provider of impartial intelligence on international political, business, 
and economic issues, was selected as the CPE panel firm through ICANN’s public Request for Proposals process in 
a 2009 call for Expressions of Interest.  See ICANN Call For Expressions Of Interest (EOIs) for a New gTLD 
Comparative Evaluation Panel, 25 February 2009, available at https://archive.icann.org/en/topics/new-gtlds/eoi-
comparative-evaluation-25feb09-en.pdf. 
32 CPE Panel Process Document, available at https://newgtlds.icann.org/en/applicants/cpe. 
33 CPE Guidelines, available at http://newgtlds.icann.org/en/announcements-and-media/announcement-27sep13-en.   
34 Guidebook, § 4.2.   
35 Id. at § 4.2.2.   
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procedures in conducting the Second CPE.36  Specifically, the Requester claims that the EIU 

violated the CPE Panel Process Document because the person who sent verification emails to the 

authors of letters of support and opposition to the Application was a member of the core team 

(serving as a Verification Coordinator) and was not one of the two “evaluators” assigned to 

conduct the CPE.37  However, the Requester fails to identify any conduct by the EIU that 

contradicts an established policy or procedure in a manner that materially and adversely affected 

the Requester.38  The process of verifying letters is an administrative task.39  Regardless of which 

person physically sent the verification emails, the results of the verification were communicated 

to both of the evaluators and the entire core team in order to permit a full and complete 

evaluation in accordance with Module 4.2.3 of the Guidebook, which included an evaluator’s 

substantive evaluation of the letters in compliance with the CPE Panel Process Document.   

 Moreover, the Requester does not identify any material information the BGC did not 

consider in reaching the Determination on Request 15-21, or any reliance upon false or 

inaccurate information.40  The act of sending a verification email is not material, so long as the 

evaluators performed their task of evaluating the letters of support and opposition.  There is no 

claim that the evaluators did not conduct the actual evaluation.  As such, the Determination on 

Request 15-21 properly confirmed that reconsideration was not warranted based on the EIU’s 

decision to delegate the sending of verification emails to a Verification Coordinator, and thus the 

Determination on Request 15-21 does not itself warrant reconsideration. 41  

                                                
36 Request, § 8.6, Pg. 7. 
37 Id., § 8.4, Pgs. 5-6. 
38 See Bylaws, Art. IV, §§ 2.1-2. 
39 See https://www.icann.org/en/system/files/correspondence/abruzzese-to-weinstein-14mar16-en.pdf, at Pg. 2.  
40 See Bylaws, Art. IV, § 2.   
41 While Request 16-3 generally is styled as a request for the BGC to reconsider the Determination on Request 15-21, 
the Requester also argues that the “EIU ha[s] not respected the policies and processes” governing CPE.  Request, § 
8.6, Pg. 7. 
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A. The EIU’s Letter Verification Process Did Not Violate Applicable Policies 
And Procedures In A Manner That Materially Or Adversely Affected The 
Requester. 

 The Requester’s claims arise entirely out the CPE Panel Process Document’s provisions 

that an “evaluator” verifies letters of support and opposition to an application undergoing CPE, 

which the Requester claims did not occur here.42  In other words, the Requester argues that 

reconsideration is warranted because the EIU did not adhere to the CPE Panel Process Document 

insofar as the person who physically sent the emails verifying the letters of support and 

opposition was not an “evaluator” but, instead, was another EIU employee.43  However, the 

EIU’s decision to delegate this administrative task to an employee cannot support 

reconsideration, because it did not affect the substance of the Second CPE in any fashion and did 

not change the fact that the evaluators conducted the actual evaluation of the letters.   

 To start, the Determination on Request 15-21 already addressed this argument.44  The 

Determination on Request 15-21 acknowledged that the verification emails were sent by a person 

“responsible for communicating with the authors of support and opposition letters regarding 

verification in the ordinary course of his work for the EIU.”45  The Determination on Request 15-

21 also explained that the CPE Panel Process Document mandates that one of the two evaluators 

                                                
42 CPE Panel Process Document at Pg. 5; Request, § 8.4, Pg. 5-6.  Request 16-3 also contains a sentence arguing that 
the EIU appointed one of the same evaluators to conduct the Second CPE as performed the First CPE.  Request, § 
8.1, Pg. 3.  The powerpoint to which the Requester referred during its Presentation also fleetingly touched upon this 
issue.  (See https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-presentation-bgc-15may16-
en.pdf, at Pg. 13.)  However, other than in passing reference, Request 16-3 does not argue that reconsideration is 
warranted because the same evaluator conducted the Second CPE.  Instead, that argument appears to be a vestige 
from the Requester’s Request 15-21, which raised that argument.  (See Request 15-21, § 8.2, Pg. 5, available at 
https://www.icann.org/en/system/files/files/reconsideration-15-21-dotgay-amended-request-redacted-05dec15-
en.pdf.)  As explained in the Determination on Request 15-21, that argument fails to support reconsideration because 
it is factually inaccurate; ICANN has confirmed that the EIU appointed two new evaluators to conduct the Second 
CPE and added a new core team member for the administration of the Second CPE.  (Determination on Request 15-
21 at Pgs. 28-29.)     
43 See Request, § 8.1, Pg. 3. 
44 Determination on Request 15-21 at Pg. 29, fn. 102. 
45 Id., Pgs. 28-29. 
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be “responsible for the letter verification process.”46  Here, the CPE Panel members delegated 

the physical sending of the verification emails to a Verification Coordinator.47  This procedure is 

in accord with the CPE Panel Process Document’s provision that a letter is verified when its 

author “send[s] an email to the EIU acknowledging that the letter is authentic.”48  While the CPE 

Panel Process Document indicates that an “evaluator” will contact letter authors,49 there is no 

policy or procedure that forbids the EIU from delegating the administrative task of sending the 

verification email to someone other than the actual “evaluator,” as the Determination on Request 

15-21 correctly noted.   

 Moreover, the Requester has not demonstrated how it was materially or adversely 

affected by the EIU’s decision to delegate this administrative function to an administrative 

employee.  On that ground alone, no reconsideration is warranted.50  The identity of the person 

physically sending the verification emails did not have any impact upon the results of the 

verification or the results of the Second CPE as a whole; the verification results were 

communicated to both of the evaluators and the entire core team to permit a full and complete 

evaluation in accordance with the Guidebook, which included an evaluator’s substantive 

evaluation of the verified letters in compliance with the CPE Panel Process Document.51  Nor is 

there anything inherently nefarious to the EIU’s decision in this regard; much as a company 

executive might delegate to her assistant the physical sending of emails sent on her behalf, the 

EIU evaluators assign the Verification Coordinator the task of physically sending the verification 

emails.  In short, the Requester has not indicated how it was affected by the decision to delegate 

                                                
46 See CPE Panel Process Document at Pg. 5; Determination on Request 15-21 at Pg. 29, fn. 102. 
47 Determination on Request 15-21 at Pg. 29, fn. 102. 
48 CPE Panel Process Document at Pg. 5 (emphasis added). 
49 Id. 
50 Bylaws, Art. IV, §§ 2.1-2 
51 Guidebook § 4.2.3; CPE Panel Process Document at Pg. 5. 
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the sending of the verification emails to a Verification Coordinator, much less how it was 

materially or adversely affected, as is required to support a reconsideration request.52    

 Nonetheless, “[i]n an effort to provide greater transparency on an administrative aspect of 

the Community Priority Evaluation (CPE) process,” the EIU has provided “additional 

information regarding verification of letters of support and opposition” (EIU Correspondence).53  

The EIU Correspondence confirms that “the two evaluators assigned to assess a specific 

application review the letter(s) of support and opposition.  For every letter of support/opposition 

received, both of the evaluators assess the letter(s) as described in the Guidebook, section 4.2.3 

Criterion 4: Community Endorsement.”54  As such, the EIU Correspondence confirms that the 

EIU complied with the CPE Panel Process Document’s instruction that an evaluator “assesses 

both the relevance of the organization and the validity of the documentation.”55  The EIU 

Correspondence further explains that:  

[t]he process of verification of letter(s) is an administrative task.  . . .  [F]or 
evaluations involving large numbers of letters of support or opposition, the EIU 
assigned its Project Coordinator, a senior member of the core team, to serve as 
Verification Coordinator and to take the purely administrative step of ensuring 
that the large volume of verification emails, as well as follow-up emails and 
phone calls, were managed efficiently.56   

 
 The need for a Verification Coordinator arose when an “administrative issue[] related to 

the verification of letters of support” occurred, namely certain entities submitted letters of 

support or opposition to multiple applications.57  Because different evaluators were assigned to 

conduct CPE with respect to the various applications, those entities began to receive verification 

                                                
52 See Bylaws, Art. IV, §§ 2.1-2. 
53 EIU Correspondence, available at https://www.icann.org/en/system/files/correspondence/abruzzese-to-weinstein-
14mar16-en.pdf, at Pg. 1.  
54 Id. 
55 CPE Panel Process Document at Pg. 5. 
56 EIU Correspondence at Pg. 2. 
57 Id. 
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emails from different people within the EIU.58  The EIU “received complaints from the authors 

of the letters, who requested that they be contacted by a single individual,” thus the EIU assigned 

the Verification Coordinator the administrative task of sending all verification emails.59  As the 

EIU Correspondence emphasizes, “the results of the verification [a]re communicated to both of 

the evaluators” and it is the evaluators who score the applications.60   

 In sum, the EIU Correspondence confirms that the Verification Coordinator sends the 

verification emails purely for administrative ease, and that the Requester was not affected (let 

alone materially or adversely) by the delegation of this administrative task from the evaluator to 

the Verification Coordinator.  As such, the Requester has not identified any conduct on the part 

of the EIU that warrants reconsideration. 

B. The Requester Has Not Shown That The Determination on Request 15-21 
Was The Result Of The BGC Failing To Consider Material Information, Or 
Considering False Or Inaccurate Information.  

 The Requester argues that reconsideration of the Determination on Request 15-21 is 

warranted because either:  (1) “the BGC should . . . have confirmed[] that the CPE process, as set 

out in the Applicant Guidebook and the CPE Panel Process Document, has not been followed 

because the verification of the letters has not been performed by an independent evaluator”; or (2) 

the CPE Panel Process Document sets forth “a process that is more stringent than the one set 

forth in the Applicant Guidebook, which does not require the independent evaluator [to] perform 

such verification of support and objection.”61  Reconsideration is not warranted on either ground, 

because the Requester has not shown that the BGC failed to consider material information or 

                                                
58 Id. 
59 Id. 
60 Id. at Pg. 1. 
61 Request, § 8.6, Pg. 8. 
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relied on false or inaccurate information with respect to either issue.  The Requester has not 

shown that either basis for reconsideration it poses actually took place. 

 First, as explained supra, the EIU substantively adhered to the CPE Panel Process 

Document and the Guidebook in administering the Second CPE, including with respect to the 

letter verification process.  The Requester has not identified any material information the BGC 

failed to consider, or any false or inaccurate information it relied upon in reaching the 

Determination on Request 15-21 that no reconsideration was warranted with respect to the fact 

that an EIU administrative employee sent the verification emails during the Second CPE.  As 

such, no reconsideration of the Determination on Request 15-21 is warranted.62 

 Second, the Requester argues that the BGC “erred in confirming that ‘none of the CPE 

Materials comprise an addition or change to the terms of the Guidebook.’”63  As an initial matter, 

as the Determination on Request 15-21 explained, any challenge to the CPE materials (including 

the CPE Panel Process Document) is time-barred.64  The Requester argues that through its 

reconsideration requests and the Determination on Request 15-21, it has discovered that the CPE 

Panel Process Document “introduces a concept that has not been included in the . . . Guidebook, 

which only refers to ‘evaluators’.”65  However, the CPE Panel Process Document does not in fact 

comprise an addition or change to the terms of the Guidebook.  The Guidebook provides that 

“[c]ommunity priority evaluations for each eligible contention set will be performed by a 

community priority panel appointed by ICANN to review these applications.”66  The CPE Panel 

Process Document is a five-page document explaining that the EIU has been selected to 

                                                
62 See Bylaws, Art. IV, § 2.   
63 Request, § 8.6, Pg. 8 (quoting Determination on Request 15-21 at Pg. 12). 
64 Determination on Request 15-21 at Pgs. 11-12. 
65 Request, § 8.5, Pg. 7. 
66 Guidebook § 4.2.2.   
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implement the Guidebook’s CPE provisions67 and summarizing those provisions.68  The fact that 

someone other than an evaluator physically sends verification emails to authors of letters of 

support or opposition does not mean anyone other than a “community priority panel” has 

“review[ed]” the Application, as the Guidebook instructs.69   

 In sum, the Requester has not demonstrated that the Determination on Request 15-21 

reflects a failure on the part of the BGC to consider material information, or that the BGC 

considered false or inaccurate information, in concluding either that the EIU substantively 

complied with the CPE Panel Process Document, or that the CPE Panel Process Document 

adheres to the Guidebook.  Therefore, the BGC thinks that no reconsideration of the 

Determination on Request 15-21 is warranted.  

V. Recommendation. 

Based on the foregoing, the BGC concludes that the Requester has not stated proper 

grounds for reconsideration.  The BGC therefore recommends that Request 16-3 be denied.  If 

the Requester believes that it has been treated unfairly in the process, it is free to ask the 

Ombudsman to review this matter. 

In terms of the timing of this decision, Section 2.16 of Article IV of the Bylaws provides 

that the BGC shall make a final determination or recommendation with respect to a 

reconsideration request within thirty days, unless impractical.  To satisfy the thirty-day deadline, 

the BGC would have to have acted by 18 March 2016.  However, the Requester sought, was 

                                                
67 The internationally renowned EIU, a leading provider of impartial intelligence on international political, business, 
and economic issues, was selected as the CPE panel firm through ICANN’s public Request for Proposals process in 
a 2009 call for Expressions of Interest.  See ICANN Call For Expressions Of Interest (EOIs) for a New gTLD 
Comparative Evaluation Panel, 25 February 2009, available at https://archive.icann.org/en/topics/new-gtlds/eoi-
comparative-evaluation-25feb09-en.pdf. 
68 CPE Panel Process Document. 
69 Guidebook, § 4.2.2. 
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invited to, and did make a Presentation to the BGC regarding Request 16-3 on 15 May 2016.70  

The timing of the Presentation delayed the BGC’s consideration of Request 16-3.  The first 

practical opportunity to address Request 16-3 after receiving the Presentation was 26 June 2016. 

                                                
70 See https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-presentation-bgc-15may16-en.pdf. 
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25 August 2016

Via E-Mail

Mr Göran Marby
President and Chief Executive Officer
Internet Corporation for Assigned Names and Numbers
12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094

Re: ICANN Ombudsman Report dated 27 July 2016

Dear Mr. Marby:

I am writing on behalf of my client, dotgay LLC (“dotgay”), to request that ICANN: (1)
promptly, and by no later than Monday, August 29, 2016, post the Ombudsman’s
investigative reports for Case No. 16-00177 issued on 15 July 2016 and 27 July 2016,
regarding ICANN and the Economist Intelligence Unit’s treatment of dotgay’s application
for .GAY (the “Report” or the “Ombudsman’s Report”); and (2) include the Report
amongst the briefing materials that will be provided to the ICANN Board.

Dotgay notes that the Ombudsman’s conclusion that ICANN’s Board grant community
priority status to dotgay, on the basis that such a step was required under ICANN’s own
Articles and Bylaws, already has been broadly publicized within the ICANN community
and in media outlets.1 The posting of the Report by ICANN, however, is crucial to promote
an understanding of the issues raised by the Ombudsman regarding the treatment of
dotgay’s application in the ICANN community. 2

1 See, e.g., http://www.theregister.co.uk/2016/07/29/give_gays_dot_gay/.

2 See, ICANN Ombudsman Framework.

Contact Information Redacted

Contact Information Redacted
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In addition, we note with concern that the Ombudsman’s Report was not amongst the board
briefing materials provided to ICANN’s Board for consideration at its Special Meeting of
9 August 2016.

In the Recommendation to the Board issued by the Board Governance Committee (“BGC”)
on 26 June 2016, the BGC dismissed the request on technical grounds (improperly, in our
view) and specifically encouraged dotgay to approach the Ombudsman with any
complaints of unfairness:

“If the Requester believes that it has been treated unfairly in
the process, it is free to ask the Ombudsman to review this
matter” (Recommendation of 26 June 2016, § V, p.16).

Dotgay subsequently followed the BGC’s Recommendation and cooperated with the
Ombudsman’s Investigation. The Ombudsman issued his report after completing his
investigation, which included seeking comments from ICANN staff and dotgay. His
conclusions vindicated dotgay’s complaints about being treated unfairly and in a
discriminatory manner. Accordingly, the ICANN Board must thoroughly and properly
consider the Ombudsman Report during its future deliberations regarding dotgay’s
Reconsideration Request No. 16-3.3

We look forward to seeing the Ombudsman’s Report posted on ICANN’s website and
included amongst the briefing materials provided to the ICANN Board when dotgay’s
application is tabled for consideration.

Arif Hyder Ali

3 See Reconsideration Request No. 16-3 (17 Feb. 2016),
https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-request-17feb16-en.pdf.
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cc: Steve Crocker, Chairman of the ICANN Board (steve.crocker@icann.org)
John Jeffrey, General Counsel and Company Secretary (john.jeffrey@icann.org)
Scott Seitz, Chief Executive Officer, dotgay LLC Contact Information Redacted
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September 13, 2016

VIA E-MAIL

ICANN Board of Directors
c/o Mr. Steve Crocker, Chair
12025 Waterfront Drive, Suite 300
Los Angeles, CA 90094

Re: Expert Opinion of Prof. William N. Eskridge, Jr., in Support of dotgay’s
Community Priority Application

Dear Chairman Crocker and Members of the ICANN Board:

We are writing on behalf of our client, dotgay LLC (“dotgay”), to submit an
independent expert opinion of Professor William N. Eskridge Jr., the John A. Garver
Professor of Jurisprudence at the Yale Law School, to the ICANN Board (“Board”) with
the goal to assist the Board in evaluating dotgay’s reconsideration request (16-3) on
September 15, 2016. 1 Prof. Eskridge is a world renowned expert both in legal
interpretation and in sexuality, gender, and the law, and was recently ranked as one of the
ten most-cited legal scholars in American history. Prof. Eskridge’s independent expert
report explains, step-by-step, fundamental errors in the EIU’s reasons for denying dotgay’s
community status.

Pursuant to the Independent Review Panel’s recent findings in Dot Registry LLC v.
ICANN, ICDR Case No. 01-14-0001-5004 (July 29, 2016) (“Dot Registry Declaration”),
which was accepted by the Board by way of its Resolutions 2016.08.09.11 and
2016.08.09.13 on August 9, 2016, it is imperative that the Board carefully reviews and
considers Prof. Eskridge’s expert report prior to deciding dotgay’s reconsideration request
(16-3).

First, the Board Governance Committee’s (“BGC”) June 26, 2016,
recommendation to the Board to deny dotgay’s reconsideration request (16-3) was

1 Expert Report of Professor William N. Eskridge Jr., dated September 12, 2016, Exhibit 1

Contact Information Redacted

Contact Information Redacted
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premised on a standard that was subsequently rejected by the Dot Registry Declaration.
Specifically, the BGC rejected dotgay’s request for reconsideration because dotgay did not
“identify any misapplication of policy or procedure by the EIU that materially or adversely
affected [dotgay], and does not identify any action by the Board that has been taken without
consideration of material information or on reliance upon false or inaccurate information.”
The Dot Registry Declaration, however, rejected this standard for reconsideration and held
that “in performing its duties of Reconsideration, the BGC must determine whether the
CPE (in this case the EIU) and ICANN staff respected the principles of fairness,
transparency, avoiding conflict of interest, and non-discrimination as set out in the ICANN
Articles, Bylaws and AGB.”2 At no point in dotgay’s recourse to ICANN’s accountability
processes from 2014 to date has the Board scrutinized the CPE Report for consistency with
the principles of fairness, transparency and non-discrimination; as Prof. Eskridge’s Report
demonstrates, the CPE Report would fail even the most lenient examination.

Second, the BGC’s June 26, 2016 Recommendation improperly declined to
consider dotgay’s May 15, 2016, presentation and written summary of arguments because
“the Presentation focused on the merits of the Second CPE Report.” According to the Dot
Registry Declaration, “the contractual use of the EIU as the agent of ICANN does not
vitiate the requirement to comply with ICANN’s Articles and Bylaws, or the Board’s duty
to determine whether ICANN staff and the EIU complied with these obligations.”3 The
BGC’s failure to recognize its responsibility to ensure the EIU’s compliance with these
principles infected its decision to exclude from consideration whether the EIU had in fact
been correct in its application of the Articles, Bylaws and AGB. This is troubling because,
as explained by Prof. Eskridge in his report, the EIU failed to comply with ICANN’s
Articles and Bylaws.

Specifically, Prof. Eskridge explains that the EIU made three fundamental errors in
determining that dotgay did not meet the nexus requirement between the applied-for string
(.GAY) and the LGBTQIA community: (1) interpretive errors by misreading the explicit
criteria laid out in in ICANN’s Applicant Guidebook (“AGB”) and ignoring ICANN’s
mission and core values; (2) errors of inconsistency and discrimination by failure of the
EIU to follow its own guidelines and its discriminatory application to dotgay’s application

2 Dot Registry LLC v. ICANN, ICDR Case No. 01-14-0001-5004, Declaration, p. 34 (29 July 2016).

3 Id. at p.34.
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when compared with other applications; and (3) errors of fact, namely, a misstatement of
important empirical evidence and a deep misunderstanding of the cultural and linguistic
history of sexual and gender minorities. Prof. Eskridge’s report, after discussing EIU’s
egregious reasoning behind rejecting dotgay’s application, concludes that the EIU
“engaged in a reasoning process that remains somehow mysterious to me but can certainly
be said to reflect an incomplete understanding of the EIU’s own Guidelines, of the
requirements of the Applicant Guidebook, and of the history of the gay community, in all
of its diverse rainbow glory.”

Finally, as dotgay has amply demonstrated in its submissions to the ICANN Board,
it is entitled to the full two points in relation to community endorsement, 4 since it has the
support of the International Lesbian, Gay, Bisexual, Transgender and Intersex Association
(ILGA) – a global human rights organization focused on the gay community with member
organizations in 125 countries.

Accordingly, pursuant to the Board’s obligation to exercise due diligence, due care,
and independent judgment in reaching reconsideration decisions, we sincerely hope that
the Board: (1) will review and agree with Prof. Eskridge’s independent expert opinion that
the EIU’s evaluation of dotgay’s community priority application was flawed, and (2) grant
dotgay’s community priority application without any further delay.

Sincerely,

Arif Hyder Ali
Partner, Co-Chair of International Arbitration Group

4 See dotgay letter to ICANN Board of Directors (September 8, 2016) pp. 5-9. See also dotgay
presentation to the Board Governance Committee (May 17, 2016) pp. 7-9 and Statement of Renato
Sabbadini (May 17, 2016).
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October 17, 2016 

VIA E-MAIL  

ICANN Board of Directors 

c/o Mr. Steve Crocker, Chair 

12025 Waterfront Drive, Suite 300 

Los Angeles, CA 90094 

Re: Expert Opinion of Prof. M.V. Lee Badgett, in Support of dotgay’s 

Community Priority Application No: 1-1713-23699 

Dear Chairman Crocker and Members of the ICANN Board: 

We are writing on behalf of our client, dotgay LLC (“dotgay”), to submit the 

independent Expert Opinion of Professor M.V. Lee Badgett, the Director of the Center 

for Public Policy and Administration, and Professor of Economics at the University of 

Massachusetts Amherst.  Professor Badgett is also co-founder and Distinguished Scholar 

at the Williams Institute on Sexual Orientation, Gender Identity Law and Public Policy at 

the UCLA School of Law, a research center recognized worldwide for LGBTI research 

and expertise.  Professor Badgett has published widely, including having written or co-

edited three books on economics and LGBT life, along with many academic articles and 

policy reports.  She has testified on her research before the U.S. Congress, several U.S. 

state legislatures, and in litigation. She has also been a consultant and contractor to the 

World Bank, USAID, the UN Development Programme, and the U.S. Department of State 

on these issues. 

Professor Badgett’s Opinion will assist the ICANN Board (“Board”) in evaluating 

dotgay’s pending application (Application No: 1-1713-23699) for community priority 

status.1  Prof. Badgett explains that withholding community priority status from dotgay llc 

would generate economic and social costs by creating a barrier to the development of a 

vibrant and successful gay community.  She relies upon her research to show that the 

stigma, discrimination and violence faced by the community is real and leads to lower 

                                                      
1 Exhibit 1, Expert Report of Professor M.V. Lee Badgett, dated October 17, 2016. 
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incomes, poverty and lower mental and physical health among other unattractive outcomes.  

She notes that the internet has become the predominant safe space where members of the 

community can meet, share ideas and engage in collective action to create a more equal 

world.  The .GAY TLD (as envisaged by the community applicant) is part of the effort to 

create that safe space for economic activity and social change. Prof. Badgett identifies the 

many and real benefits to the community from dotgay’s Public Interest Commitments and 

registration policies.  She also considers the harm that would befall the community in the 

absence of a community .GAY TLD (which is the likely outcome if dotgay’s application 

for community priority status is unsuccessful).  

In short, her reports adds another dimension of support to dotgay’s application for 

community priority status, which has already been substantiated by dotgay’s presentation 

and submissions to the ICANN Board, the Expert Opinion of Professor William 

Eskridge Jr of Yale Law School, and ICANN Ombudsman’s Report, all of which 

conclusively demonstrate that dotgay’s application is entitled to community priority status 

under ICANN’s Articles, Bylaws and Applicant Guidebook.  We urge ICANN to consider 

Professor Badgett’s Expert Opinion together with the existing support on record.  

 

Sincerely, 

 

Arif Hyder Ali 
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EXPERT OPINION 

I. EXPERT OPINION  

 

 
ICANN’s failure to grant dotgay’s community priority application for the .GAY top level 
domain name would generate economic and social costs by creating a barrier to the 
development of a vibrant and successful gay economic community. That global economic 
community, made up of LGBTIA individuals exchanging ideas, knowledge, goods, and 
services, is a central priority of dotgay’s application and mission. Below I describe the 
challenges and needs of the LGBTIA community and how .GAY could support or hinder 
efforts to achieve their full social and economic inclusion.  
 
a. LGBTIA people experience stigma, discrimination, and violence around the world. 
 
A growing body of evidence demonstrates that LGBTIA people continue to face stigma, 
discrimination, and violence around the world. While some countries have moved closer to 
legal equality than others, many governments, employers, educational institutions, faith 
communities, families, and other social settings in every country continue to treat lesbian, 
gay, bisexual, transgender, and intersex people as less than fully equal in market, personal, 
and social interactions.  These individual and institutional forms of exclusion from full and 
equal participation in life reduce access to education, employment, health care, and 
government services and increase exposure to unhealthy stress.  Thus exclusion 
contributes to lower incomes, poverty, poorer mental and physical health, and other 
negative outcomes. These disparities are well documented in my own research cited below, 
and by research by many other scholars, governments, NGOs, and private research 
organizations.  Much of this research is described in my books and reports (fully cited in 
Section II), including Money, Myths, and Change:  The Economic Lives of Lesbian and Gay 
Men, Sexual Orientation Discrimination: An International Perspective, and “The Relationship 
between LGBT Inclusion and Economic Development: An Analysis of Emerging Economies.” 
 
b. To fight social exclusion, LGBTIA people need to create safe spaces to meet each 
other. 
 
In this context of exclusion, it is essential for LGBTIA people to be able to create spaces for 
themselves that enable them to survive and to expand safe spaces into the broader 
community.  They need to meet and support each other, share ideas and knowledge, and 
engage in collective action to move toward a more equal world.  In some countries at 
different moments in history, we know that markets have allowed the development of such 
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meeting places.  Bookstores, newspapers, magazine, bars, and restaurants emerged in 
commercial spaces and became important locations that drew LGBTIA people together.  
More recently in some countries, such spaces have also been found in corporate employee 
resource groups or gay-straight alliances in educational settings.   In many places, LGBTIA 
organizations have used such settings to create a social movement, economic 
opportunities, and a community of individuals, bound together in common interest and 
common challenges.  
 
c. The internet is now one of the most important spaces for LGBTIA people. 
 
Since the early 1990’s, the internet has become that meeting space.  Over time, the internet 
has largely replaced some physical locations and products—particularly gay newspapers, 
gay magazines, and gay bookstores—and greatly influenced others.  The internet has 
proven to be conducive to creating cyberspace locations for LGBTIA people to meet and 
share their lives and knowledge.  Organizations around the world have been able to use the 
privacy afforded Internet users and new technologies to grow their membership and to 
connect LGBTIA people with each other online and in person.  
 
In the future, the global gay community will continue to be a creative source of new 
businesses and organizations that will be tied to the Internet. The community built around 
the life reality of being seen as “gay”—whether for lesbians, gay men, transgender men and 
women, intersex individuals, or bisexual people, along with the allies who support them—
has developed that term that is recognizable and a form of common property.  The .GAY 
TLD could be used on the internet to promote greater community-building that would lead 
to social change under the right circumstances.  
 
d. Of all of the applicants for the .GAY TLD, only dotgay has made public 
commitments to community accountability.  
 
Of the three .GAY applicants that filed public interest commitments, only one—dotgay—
made public commitments specific to the gay community, and those commitments to 
community accountability are significant.  Only dotgay expressed an intention and plan to 
proactively ensure that only members of the community will be allowed to register, an 
important consideration to prevent abuse that might be likely to occur if a commercial 
applicant owns .GAY, as discussed further below in section (f). In addition, only dotgay 
pledged to share a substantial proportion of profits with the community, and only dotgay 
committed to including members of the community in the development of policies for .GAY. 
Neither of the other two applicants filing public commitments expressed any knowledge of 
the challenges and potential concerns of the gay or LGBTIA community, much less any 
intention to promote the interests of the gay community. Indeed, the only time the word 
“gay” even appears in the public commitments of the other two applicants is in the term 
“.GAY”.   
 
e. Community accountability will be essential if .GAY is to enhance the economic, 
social, and legal well-being of LGBTIA individuals around the world. 
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More specifically, .GAY has enormous potential to promote equality and prosperity for 
LGBTIA people if the development of .GAY is guided by dotgay, a community organization 
that would include the broad involvement of the gay community. Indeed, .GAY is highly 
unlikely to be a powerful platform for LGBTIA people if there is no community 
accountability.  The value of .GAY would be diminished—or even negative—without 
community ownership.   
 
As suggested by the analysis of public commitments in section (d), commercial ownership 
of the .GAY TLD would likely not balance community needs with stockholder goals.  The 
failure to weigh community needs would greatly reduce the value of .GAY to LGBTIA 
organizations and businesses.  Without community interaction and oversight, the pricing 
decisions, marketing strategies, and development of .GAY would not prioritize community 
benefit. For example, a purely financial incentive would exist to auction or sell domains like 
Pride.gay, Center.gay, Hate.gay, Lesbian.gay, Transgender.gay and Lambda.gay, Legal.gay, 
Health.gay to those willing to pay the most for it without considering the community’s best 
interest.  Such sales would likely price out existing and new organizations or businesses in 
the global LGBTIA community. It is highly unlikely that the winning bidders, lacking 
community oversight, would use such spaces as community resource hubs, as planned by 
dotgay. Commercial owners’ lack of a vision for meeting the community’s needs in 
developing .GAY would simply perpetuate the current economic and social disadvantages 
of LGBTIA people.   
 
f. Without community oversight, .GAY could become a source of activity that would 
harm  LGBTIA people.  
 
If ICANN rejects dotgay’s community priority application, effectively eliminating 
community oversight of .GAY, the platform would be highly attractive for organizations and 
government agencies that are hostile to equality for LGBTIA people.  For example, the very 
active efforts in many countries to commit LGBTIA people to coercive (but professionally 
discredited) “conversion therapies” could be greatly aided by a site that appears to be gay-
supportive but is actually feeding personal information to anti-gay organizations or law 
enforcement. Such information could be used to publicly disclose someone’s sexual 
orientation or to blackmail them into coercive and harmful treatment.   
 
Such outcomes are not mere speculation. Research has uncovered many examples of police, 
governmental, and individual efforts to entrap, blackmail, or extort LGBTIA people, where 
consensual same-sex activity is criminalized, such as in countries as diverse as Zimbabwe, 
Iran, Kuwait, Kenya, Nigeria, India, and (historically) the United States. For examples, see 
“Nowhere to Turn: Blackmail and Extortion of LGBT People in Sub-Saharan Africa,” 
International Gay and Lesbian Human Rights Commission, 2011 
(https://www.outrightinternational.org/sites/default/files/484-1.pdf). Today, at least 75 
countries criminalize same-sex sexual activity, with a death penalty possible in 13 of those 
countries.  In countries that have criminalized advocacy for homosexuals or for certain gay 
issues, such as Russia or Nigeria, allies participating in .GAY online forums might also be 
targeted. Thus an online platform seemingly tied to the gay community—while completely 
unaccountable to actual vital community interests—would be ripe for abuse by people, 
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organizations, and agencies that would use it to further the oppression of LGBTIA people. 
Such outcomes would both reduce the economic value of .GAY to its legitimate users in the 
community and would result in severe personal and economic harms to the individuals 
targeted.  
 
If ICANN continues to reject dotgay’s community priority application, which would provide 
community oversight of .GAY, these potential negative outcomes are plausible predictions 
and would make it harder for LGBTIA businesses and organizations to form and to operate 
effectively.  While specific research has not been done to estimate the social and economic 
cost of these outcomes to the LGBTIA community, those costs would be real and would add 
to the existing stigma and discrimination faced by LGBTIA people around the world.  
 

II. QUALIFICATIONS  

 
I offer my opinion as an expert on the economic impact of stigma, discrimination, 

and exclusion of the LGBTI people and on the larger economy. I base this opinion 
about .GAY on twenty-five years of research as a professor of economics, currently at the 
University of Massachusetts Amherst. For nine years I was also director of the School of 
Public Policy at UMass Amherst. My Ph.D. in economics is from the University of California, 
Berkeley. I am a cofounder of and Distinguished Scholar at the Williams Institute on Sexual 
Orientation and Gender Identity Law and Public Policy at UCLA School of Law, a research 
center that is recognized worldwide for LGBTI research and expertise.  
 
Published Works and Global Consulting: I have written or co-edited three books on 
economics and LGBT life, along with many academic articles and policy reports, all of which 
are listed on my CV below.  This body of research includes work on many different 
countries.  I have testified on my research to the U.S. Congress, several state legislatures, 
and in litigation. I have been a consultant or contractor to the World Bank, USAID, the UN 
Development Programme, and the U.S. Department of State on these issues, and I have 
attended numerous global conferences on LGBTI human rights and development. I have 
done speaking tours on these topics in Australia, Vietnam, Philippines, China, South Korea, 
and Peru, among other countries. I have been asked to speak to the ambassadors of the 
OECD and the board of directors of the Inter-American Development Bank, as well as 
numerous business audiences around the world.  
 

 
Signed: ______________________________________     

M. V. Lee Badgett 
Date:   October 17, 2016 
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Full Curriculum Vitae of Professor M.V. Lee Badgett  
  
M. V. LEE BADGETT 
 
 
 
 
 
 
 
 
 
 
HOME ADDRESS:   CAMPUS ADDRESS: 

 Department of Economics 
 University of Massachusetts 
 Amherst, MA  01003 
   
   

 
CURRENT POSITION and AFFILIATIONS: 
Professor    Dept of Economics, Univ. of Massachusetts Amherst  
Faculty    School of Public Policy, Univ of Mass Amherst 
Williams Distinguished Scholar Williams Institute, UCLA School of Law 
Scholar-in-residence   Equal Employment Opportunity Commission 
Fellow     Salzburg Global Seminar, LGBT Forum  
 
EDUCATION:               DEGREE DATE      FIELD 
 University of California, Berkeley     Ph.D.      1990    Economics  
Dissertation title:  "Racial Differences in Unemployment Rates and Employment 
Opportunities" 
 University of Chicago                 A.B.          1982        Economics 
 
PREVIOUS POSITIONS: 
Director, School of Public Policy (formerly Center for Public Policy and Admin.) (2007-2016 
name change), UMass Amherst 
Research Director, Williams Institute, UCLA School of Law (2006-2013) 
Assistant & Associate Professor, Dept. of Economics, University of Massachusetts-Amherst 
(1997-2008) 
(Adjunct) Professor, Whittier Law School (Summer 2011) 
Visiting Professor, UCLA School of Law (2005-2007; Summer 2008) 
Visiting Researcher, Amsterdam School for Social Science Research, University of 
Amsterdam (2003-2004) 
Co-founder & Research Director, Institute for Gay and Lesbian Strategic Studies (1994-
2006) 

Contact Information Redacted

Contact Information Redacted
Contact Information Redacted
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Visiting Assistant Professor, Women’s Studies and Lesbian and Gay Studies, Yale University 
(1995-1996) 
Research Analyst, National Commission for Employment Policy, U.S. Department of Labor 
(Summer 1994) 
Assistant Professor, School of Public Affairs, University of Maryland, College Park (1990-
1997) 
 
CURRENT RESEARCH TOPICS: 
Connections between inclusion of LGBT people and economic development 
Sexual orientation and gender identity discrimination in labor markets and impact of 
public policy 
Poverty in LGBT community  
 
COURSES TAUGHT:  
Economics:   Microeconomics (University of Massachusetts) 
Microeconomics and Public Policy  (University of Massachusetts-Amherst)  
Political Economy of Sexuality (University of Massachusetts-Amherst)   
Labor Economics--undergraduate and Ph.D. level (University of Massachusetts-Amherst) 
Feminist Economics (co-taught as part of Traveling Course at University of Minnesota) 
Policy:  Policy Analysis (University of Massachusetts-Amherst), Capstone course 
(University of Massachusetts-Amherst) 
Social Inequality and Social Justice:  Problems and Solutions (University of Massachusetts-
Amherst) 
Social Science and Public Policy on LGBT Issues (Whittier Law School Barcelona program; 
UMass Online) 
Public Policy Seminar: Global LGBT Human Rights and Criminal Justice Reform in U.S. 
(Univ. of Mass.) 
 
BOOKS: 
The Public Professor: How to Use Your Research to Change the World, NYU Press, 2016. 
 
When Gay People Get Married:  What Happens When Societies Legalize Same-Sex Marriage, 
New York University Press, 2009.  Distinguished Book Award, American Psychological 
Assoc., Division 44, 2010;  Korean translation published, Minumsa, 2016. 
 
Sexual Orientation Discrimination:  An International Perspective, co-edited by M. V. Lee 
Badgett and Jeff Frank, Routledge, 2007. 
 
Money, Myths, and Change:  The Economic Lives of Lesbians and Gay Men, University of 
Chicago Press, 2001.  
 
INSTITUTION-BUILDING PROJECTS 

 Led growth and transition into School of Public Policy from Center for Public Policy 
& Administration at UMass Amherst 
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 Co-founder, Institute for Gay and Lesbian Strategic Studies, merged with Williams 
Institute in 2006  

 Co-builder of the Williams Institute on SOGI Law and Public Policy as founding 
research director  

 Co-PI, EEO DataNet, Equal Employment Opportunity Network of academics and 
EEOC, funded by NSF grant.  

 Co-founder and steering committee member, LGBT Poverty Collaborative (U.S.) 
 
JOURNAL ARTICLES: 
Alyssa Schneebaum and M. V. Lee Badgett, “Poverty in Lesbian and Gay Couple 
Households,” 2016, under review. 
 
Co-editor with Christopher Carpenter of special issue of Industrial Relations, Symposium on 
Sexual Orientation and the Labor Market. Vol. 54, No. 1, January 2015.  Author of “

Introduction to the Special Issue,” pp. 1-3.  
 
“Same-Sex Legal Marriage and Psychological Well-Being:  Findings From the California 
Health Interview Survey,” Richard G. Wight, Allen J. LeBlanc, and M. V. Lee Badgett, 
American Journal of Public Health, February 2013, Vol. 103, No. 2, 339-346.  
 
“Separated and Not Equal:  Binational Same-Sex Couples,” Signs, Vol. 36, No. 4, Summer 
2011, 793-798. 
 
“Social Inclusion and the Value of Marriage Equality in Massachusetts and the Netherlands,” 
Journal of Social Issues, Vol. 67, No. 2, 2011, pp. 316-334.  
 
“Are We All Decisionists Now? Response to Libby Adler,” online forum of Harvard Civil 
Rights and Civil Liberties Review, March 2011.  
 
“The Economic Value of Marriage for Same-sex Couples,” Drake Law Review, Vol. 58, No. 4, 
2010, pp 1081-1116.   
 
“Bias in the Workplace: Consistent Evidence of Sexual Orientation and Gender Identity 
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Foundation, http://weeklywonk.newamerica.net/#article-5, Nov. 20, 2014.   
 
“If Gay Rights Stop Moving Forward They Could Get Pushed Back,” Time. Sept. 5, 2014.  
http://time.com/3274211/if-gay-rights-stop-moving-forward-they-could-get-pushed-
back/.  Originally published as “The Precarious LGBT Tipping Point,” Sept. 4, 2014, in 
Weekly Wonk, New America Foundation, 
http://weeklywonk.newamerica.net/articles/precarious-lgbt-tipping-point/ 
 
“The Economic Benefits of Gay Marriage,” March 29, 2013, PBS News Hour Blog, The 
Business Desk, http://www.pbs.org/newshour/businessdesk/2013/03/the-economic-
benefits-of-gay-m.html 
 
“The Books that Inspired Lee Badgett,”  blog post, LSE Review of Books, November 2012. 
http://blogs.lse.ac.uk/lsereviewofbooks/2012/11/25/the-books-that-inspired-lee-
badgett/  
 
Review of Counted Out:  Same-Sex Relations and Americans’ Definitions of Family, in Gender 
& Society, August 2012, Vol. 26, No. 4,  674-676. 
 
“Gay Marriage Good for Family and Economy,” The Drum Opinion, ABC Online (Australian 
Broadcasting Corp.), March 6, 2012. 
 
“What Obama Should Do About Workplace Discrimination,” New York Times, February 6, 
2012. http://www.nytimes.com/2012/02/07/opinion/what-obama-should-do-about-
workplace-discrimination.html  
 
“High Costs of Discrimination,” Worcester Telegram, M. V. Lee Badgett and Jody Herman, 
May 11, 2011. 
 
Featured guest column, The Economist debate on marriage for same-sex couples, January 6, 
2011, http://www.economist.com/debate/days/view/638.  
 
“Summer of Love and Commitment,” The Huffington Post, September 3, 2008.  
 
“Sexual Orientation, Social and Economic Consequences,” in International Encyclopedia of 
the Social Sciences, 2nd Edition, ed. William A. Darity, Jr., Macmillan Reference USA, 2008.  
 
“The Wedding Economy,” The New York Times, January 7, 2007.  
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“The Closet Door’s Open:  What’s Behind Hartford’s Surge in Gay Population?” The Hartford 
Courant, Gary J. Gates and M. V. Lee Badgett, November 5, 2006. 
 
“The Future of Same-Sex Marriage,” Social Work Today, November 2006.  
 
“The Gay Health Insurance Gap,” www.alternet.org, October 26, 2006.  
 
“What’s Good for Same-Sex Couples is Good for Colorado,” The Daily Camera, Boulder, CO, 
October 28, 2006. 
 
Book review of Inheritance Law and the Evolving Family, by Ralph Brashear, Feminist 
Economics, vol. 12, no. 1-2, 2006.  
 
“Equality Doesn’t Harm ‘Family Values’”, with Joop Garssen,  National Post (Canada), 
August 11, 2004. 
 
“Prenuptial Jitters:  Did Gay Marriage Destroy Heterosexual Marriage in Scandinavia?”  
Slate Magazine,  May 20, 2004, http://slate.msn.com/id/2100884/.   
 
Brad Sears and Lee Badgett, “Tourism and Same-sex Marriage,” San Diego Union-Tribune, 
June 2, 2004. 
http://www.signonsandiego.com/uniontrib/20040527/news lz1e27sears.html 
 
“Equality Is Not Expensive,” Connecticut Law Tribune, April 19, 2004. 
 
“Domestic Partner Bill Won’t Be Burden to Business,” Orange County Register, April 18, 
2004, with Brad Sears. 
 
“Economics” and “Boycotts”,  entries for Encyclopedia of Gay, Lesbian, Bisexual, and 
Transgender History, ed. by Marc Stein, Scribners, forthcoming December 2013. 
 
“Recognizing California Couples:  Domestic-Partner Law Attacked by Anti-Gay Senator 
Could Boost Flow of Cash to State,” M. V. Lee Badgett and R. Bradley Sears, Daily Journal, 
October 14, 2003.  
 
“A Win at Cracker Barrel,” The Nation, February 10, 2003. 
 
“Why I was a Dem for a Day,” Daily Hampshire Gazette, June 2002. 
 
Commentary on Boy Scouts of America, WFCR, Amherst, MA, August 13, 2001. 
 
"Sexual Orientation," Richard Cornwall and M. V. Lee Badgett, entry for Encyclopedia of 
Feminist Economics, ed. by Meg Lewis and Janice Peterson, Edward Elgar, 2000. 
 
"Lesbians, social and economic situation," entry for International Encyclopedia of the Social 
and Behavioral Sciences, forthcoming. 
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"One Couple's 'Penalty' remains another's privilege", with James Alm and Leslie A. 
Whittington, Boston Globe, September 3, 2000, p. E2. 
 
“Domestic partner status unfair to gay couples,” Springfield Sunday Republican, op-ed April 
2, 2000, p. B3. 
 
“Do Sexual Orientation Policies Help Lesbians?” in Women's Progress:  Perspectives on the 
Past, Blueprint for the Future, Institute for Women’s Policy Research, Fifth Policy Research 
Conference Proceedings, Washington, DC, 1998.    
 
"Census Data Needed," letter to the editor, The Washington Blade, November 7, 1997, p. 37. 
 
 “Same-sex partners bring nurturing--and financial benefits--to the altar,” op-ed piece with 
Gregory Adams, Chicago Sun-Times, June 8, 1996, p. 16. 
 
"The Last of the Modernists:  A Reply," Feminist Economics, Vol. 1, No. 2, 1995. 
 
"Domestic Partner Recognition:  Doing the Right--and Competitive--Thing," Synthesis:  Law 
and Policy in Higher Education, Vol. 6, No. 4, Spring 1995. 
 
"Equal Pay for Equal Families," Academe, May/June 1994. 
 
"Lesbian and Gay Campus Organizing for Domestic Partner Benefits," in Higher Education 
Collective Bargaining During a Period of Change, Proceedings, Twenty-Second Annual 
Conference, April 1994, The National Center for the Study of Collective Bargaining in 
Higher Education and the Professions, Baruch College, CUNY, 1994. 
 
"Beyond Biased Samples:  Challenging the Myths on the Economic Status of Lesbians and 
Gay Men," pamphlet published by National Organization of Gay and Lesbian Scientists and 
Technical Professionals and the Institute for Gay and Lesbian Strategic Studies, 1994.  
(Early version of book chapter of same title.) 
 
Co-author and co-editor, Labor and the Economy, published by the Center for Labor 
Research and Education, Institute of Industrial Relations, UC Berkeley, 1989. 
 
"Looking for the Union Label:  Graduate Students at U.C.," California Public Employee 
Relations, No. 85, June 1990. 
 
"Rusted Dreams:  Documenting an Economic Tragedy," Labor Center Reporter, No. 219, 
October 1987. 
 
"How the Fed Works," Labor Center Reporter, No. 177, November 1986. 
 
EXPERT WITNESS EXPERIENCE (LITIGATION 2009-2014):  
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Written testimony, Birchfield and Mocko v. Armstrong and Jones, March 2016 (challenge to 
Florida’s policies on death certificates for same-sex spouses)  
 
Written testimony, Whitewood et al. v. Wolf et al., February 2014 (challenge to 
Pennsylvania’s marriage equality prohibition) 
 
Written testimony, Harris v. McDonnell, No. 5:13-cv-00077 (W.D. Va.), December 2013 
(challenge to Virginia’s marriage equality prohibition) 
 
Written testimony, DeLeon v. Perry, No. 5:13-cv-00982 (S.D. Tex.), November 2013 
(challenge to marriage equality prohibition in Texas) 
 
Written testimony, Kitchen v. Herbert, No. 2:13-cv-00217 (D. Utah), October 2013 
(challenge to Utah’s marriage equality prohibition) 
 
Written testimony, Darby/Lazaro v. Orr, No. 12 CH 19718 (Ill. Cir. Ct., Cook Cnty.), April 
2013 (challenge to Illinois’ marriage equality prohibition) 
 
Written testimony, Sevcik v. Sandoval, No. 2:12-cv-00578 (D. Nev.), 2012 (challenge to 
Nevada’s marriage equality prohibition) 
 
Written testimony and deposition, Bassett v. Snyder, No. 2:12-cv-100382012 (E.D. Mich.), 
2012 and 2013 (challenge to Michigan’s Domestic Partner Benefit Restriction Act). 
 
Written testimony, Glossip v. Missouri Dep’t of Transp. and Highway Patrol Employees' Ret. 
Sys., No. 10-CC00434 (Mo. Cir. Ct., Cole Cnty.), 2011 (challenge to denial of death benefit to 
state trooper’s surviving same-sex partner). 
 
Written testimony, Collins v. Brewer (later Diaz v. Brewer), No. 2:09-cv-02402 (D. Ariz.), 
2010 (challenge to Arizona’s cancellation of domestic partner benefits). 
 
Deposition and trial testimony, Perry v. Schwarzenegger (later Perry v. Brown, 
Hollingsworth v. Perry), No. 3:09-cv-02292 (N.D. Cal.), 2010 (challenge to California’s 
Proposition 8). 
  
LEGISLATIVE WITNESS EXPERIENCE (Selected):  
U.S. Senate Committee on Health, Education, Labor, and Pensions, S.811, The Employment 
Non-Discrimination Act of 2011, June 12, 2012. 
 
Written testimony, S. 598, The Respect for Marriage Act:  Assessing the Impact of DOMA on 
American Families, M. V. Lee Badgett, Ilan H. Meyer, Gary J. Gates, Nan D. Hunter, Jennifer C. 
Pizer, Brad Sears.  July 2011. 
 
U.S. House of Representatives, Committee on Oversight and Government Reform, 
Subcommittee on Federal Workforce, Postal Service, and the District of Columbia on HR 
2517: Domestic Partnership Benefits and Obligation Act of 2009, July 2009. 
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U.S. House of Representatives, Committee on Education and Labor, Subcommittee on 
Health, Employment, Labor, and Pensions, Testimony on Employment Non-Discrimination 
Act (HR 2015), September 2007. 
 
Written and oral testimony on legislation or regulations in Alaska, California, Hawaii, 
Maryland, Massachusetts, New Hampshire, Oregon, Rhode Island, Vermont.  
 
 
SELECTED MEDIA APPEARANCES AND PROFILES: 
Featured solo panelist, The Economist “Pride and Prejudice: The Business and Economic  
Featured economist, “Gay Myths Derailed by Economist Badgett’s Data Research,” by 
Jeanna Smialek, Bloomberg, June 20, 2014, 
http://www.bloomberg.com/news/articles/2014-06-20/gay-myths-derailed-by-
economist-badgett-s-data-research  
 
Featured guest, Tell Me More, NPR, June 10, 2013. 
 
Featured guest, Encounter, Radio National, ABC (Australian Broadcasting Corp), October 9, 
2011. 
 
Featured guest, Faith Middleton Show, January 13, 2011. 
http://www.yourpublicmedia.org/content/wnpr/faith-middleton-show-when-gay-people-
get-married 
 
Featured guest, “Same-Sex Marriage, Five Years On,” On Point, National Public Radio, May 
27, 2009. http://www.onpointradio.org/2009/05/same-sex-marriage-five-years-on  
 
Featured guest, “Gay Commerce,” Talk of the Nation, National Public Radio, 1997.  
 
Featured guest, “Gay Market,” Odyssey:  A Daily Talk Show of Ideas, NPR nationally 
syndicated show, 2005. 
http://www.chicagopublicradio.org/DWP XML/od/2005 05/od 20050512 1200 4906/e
pisode 4906.ram 
 
Interviewed on All Things Considered, “Gay Marriage in Massachusetts, One Year Later,” 
May 2005. http://www.npr.org/templates/story/story.php?storyId=4655621  
 
Featured guest, CNN American Morning: “The Future of Marriage,” June 2006. 
http://www.law.ucla.edu/williamsinstitute/images/CNN AmericanMorning FutureOfMarr
iage LeeBadgett 062006.mov 
 
 
 
SELECTED PRESENTATIONS OF PAPERS SUBMITTED TO ACADEMIC CONFERENCES: 
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“Assessing the best policy approach for reducing LGBT poverty,” M. V. Lee Badgett and 
Alyssa Schneebaum, APPAM research conference, Nov. 2015, Miami. 
 
Invited panelist, Roundtable on Marriage Equality, American Political Science Association, 
Sept. 4, 2015, San Francisco.  
 
Invited panelist, Roundtable on Employment Discrimination Against LGBT People, 
American Sociological Association meeting, August 25, 2015, Chicago.  
 
 “The Relationship between LGBT Inclusion and Economic Development: An Analysis of 
Emerging Economies,” Amherst College conference, LGBT Rights in the Americas and 
Beyond (May 2015), International Associate for Feminist Economics (Berlin, July 2015); 
Williams Institute Webinar, Feb. 25, 2015; Allied Social Science Associations (economist 
orgs) meeting, SF, January 2016 
 
Roundtable participant at Institute for Development Studies (UK) panel, “Sexuality, law, 
and economic development: what are the key conversations and alliances?” Mar. 6, 2015.  
 
“Assessing the effect of nondiscrimination policies related to sexual orientation and gender 
identity,”  Badgett and Samantha Schenck.  Presented at:  Sexual Orientation Discrimination 
in the Labor Market, University of Paris 1 Pantheon-Sorbonne, 6/20/2012; International 
Association for Feminist Economics, Barcelona Spain. 6/27/2012;  APPAM conference, 
November 2012. 
 
“Waves of Change: Is Latin America Really Following Europe in Same-Sex Couples?,” at 8th 
Annual Update, Williams Institute, “Global Arc of Justice: Sexual Orientation Law Around 
the World, March 14, 2009. 
 
“Gay poverty,” Presented at 2009 Allied Social Science Association Meeting; 2009 
Association for Public Policy Analysis and Management Research Conference; 2008 IAFFE 
Research Conference, Torino, Italy, June 2008; Williams Institute Annual Update, February 
2008.    
 
“Registered Domestic Partnerships Among Gay Men and Lesbians:  The Role of Economic 
Factors,” (with Gary J. Gates and Natalya Maisel), presented at 2007 APPAM Meeting, 
Washington, DC; 2008 Allied Social Science Associations Annual meeting, New Orleans.  
 
“Predicting Same-Sex Marriage in Europe & the US,” Presented at 2008 IAFFE Research 
Conference, Torino, Italy, June 2008.  
 
“Social Lab Outcomes:  Same-Sex Couples and Legal Recognition,” Temple University Law 
School, “States as Social Laboratories,” October 20, 2007. 
 
“The Double-Edged Sword in Gay Economic Life:  Marriage and the Market.” Washington & 
Lee School of Law, Feb 2008. 
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“Why Marry?”  Presented at 2006 IAFFE Research Conference, Sydney, Australia, July 2006;  
New School for Social Research, October 2006; Sociology Family Working Group, UCLA, 
2006.  
 
“An exploration of foster care and adoption among lesbians and gay men,” joint work with 
Jennifer Macomber, Kate Chambers, Gary Gates. Family Pride conference, Philadelphia, PA, 
May 2006.  
 
 “Survey Data on Sexual Orientation:  Building a Professional Consensus,” presented at 
2005 Joint Statistical Association Meetings, August 2005. Also presented to Canadian 
Population Society, June 2005; Williams Project Annual Update, UCLA Law School, 
February 2005. 
 
“Alternative Legal Statuses for Same-sex couples and other families:  Can Separate Be Equal 
Enough?”  Presented at International Association for Feminist Economics, Washington DC, 
July 2005;  APPAM, Washington, DC, November 2005; UCLA Law School 2006.  
 
“Looking into the European Crystal Ball:  What Can the U.S. Learn About Same-Sex 
Marriage?” Tulsa Gay and Lesbian History Project, October 2004; University of Connecticut, 
October 2004;  Yale University, February 2005; American Psychological Association, 
August 2005; National Council of Family Relations (invited special session), 2005.  
 
“Predicting Partnership Rights:  Applying the European Experience to the United States,” 
Yale University Law School, March 5, 2005.  
 
“Asking the Right Questions: Making the Case for Sexual Orientation Data,” Joint Statistical 
Meetings of the American Statistical Association, Toronto, August 2004; Williams Project 
Annual Update, UCLA, February 2005; Canadian Population Society, June 3, 2005.   
 
“A New Gender Gap: Sex Differences in Registered Partnerships in Europe,” International 
Association for Feminist Economics research conference, London, August 2004. 
 
“Variations on an Equitable Theme:  International Same-sex Partner Recognition Laws,” 
Research Conference of International Associate for Feminist Economics, July 2002.  
Stockholm University, September 2003;  University of Linz, Austria, November 2003; 
University of Amsterdam, June 2004; American Political Science Association, Chicago, 
September 2004. 
 
“The Myth of Gay Affluence and Other Tale Tales:  The Political Economy of Sexual 
Orientation,” University of California, San Diego, June 2002. 
 
"A Family Resemblance:  Legal Recognition of Same-Sex Partners in the United States," 
Research Conference of International Association for Feminist Economics, Oslo, Norway, 
June 2001; University of Southern Maine, October 2001; University of Massachusetts, 
February 2002; Washington University Political Science Department, March 2002; 
University of Wisconsin, LaCrosse, April 2002. 
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"A Movement and a Market:  GLBT Economic Strategies for Social Change," University of 
Wisconsin, LaCrosse, April 2002; Macalester College, April 2002. 
 
"Job Gendering:  Occupational Choice and the Marriage Market," Research Conference of 
International Association for Feminist Economics, Ottawa, CA, June 1999.   
 
"Tolerance, Taboos, and Gender Identity: The Occupational Distribution of Lesbians and 
Gay Men," Research Conference of International Association for Feminist Economics, 
Amsterdam, The Netherlands, June 1998. 
 
“The Impact of Affirmative Action on Public-Sector Employment in California,” ASSA 
Meetings, 1997. 
 
“Tolerance or Taboos: Occupational Differences by Sexual Orientation,” presented at 
American Economic Association Meetings, January 1996, and American Psychological 
Association convention in Toronto, August 1996. 
 
"A Race, Ethnicity, and Gender Analysis of the 1990-91 Recession," ASSA Meetings 1995. 
 
"Choices and Chances:  Is Coming Out at Work a Rational Choice?" The Sixth North 
American Lesbian, Gay, and Bisexual Studies Conference, University of Iowa, November 18, 
1994. 
 
"Civil Rights and Civilized Research:  Constructing a Sexual Orientation Policy Based on the 
Evidence," Association for Public Policy Analysis and Management Research Conference, 
October 27, 1994 
 
"Where the Jobs Went in the 1990-91 Downturn," National Conference on Race Relations 
and Civil Rights in the Post Reagan-Bush Era, The Roy Wilkins Center, Humphrey Institute, 
University of Minnesota, October 1994. 
 
"Lesbian and Gay Campus Organizing for Domestic Partner Benefits,"  The American 
Political Science Association meeting, September 1994. 
 
Panelist, "Developing Lesbian/Gay Studies in Economics," ASSA Meetings, 1994. 
 
"The Rainbow at Work:  Differences in the Economic Status of Women Workers in the 
United States," presented at the 5th International Interdisciplinary Congress on Women, 
1993. 
 
"The Economic Well-Being of Lesbians and Gay Men:  Pride and Prejudice," December 
1992, presented at 1993 ASSA Meetings. 
 
"Affirmative Action in a Changing Legal and Economic Environment," revised, December 
1992, presented at 1993 ASSA Meetings. 
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"The Effects of Structural Change on the Race and Gender Distribution of Employment," 
with Rhonda M. Williams, presented at Eastern Economic Association Meeting, 1992. 
 
"Changes in Racial Inequality Among Women:  Evidence from Unemployment Rates," 
presented at AEA Meetings, 1992. 
 
"Labor Market Discrimination--Economic and Legal Issues for Gay Men and Lesbians," 
presented at AEA Meetings, 1992. 
 
"Rising Black Unemployment:  Changes in Job Stability or in Employability?" presented at 
National Economic Assoc., 1992. 
 
"Rising Black Unemployment and the Role of Affirmative Action Policy," presented at 
APPAM Research Conference, October 1990. 
 
INVITED KEYNOTES AND OTHER PRESENTATIONS (Selected): 
“The Public Professor,” book talks at University of Massachusetts Amherst, Duke 
University, University of North Carolina-Chapel Hill, Odyssey Bookstore, UCLA, Hunter 
College, Vanderbilt University, Georgia State University, University of Washington, January-
May 2016; “Author meets critics” session at Southern Sociological Society, April 2016.  
 
“The Marriage Equality Experience—An International Perspective,” East China Normal 
University, Shanghai; Renmin University Beijing; Ewha University, Seoul; Korea University 
School of Law; March 2016. 
 
“The Business Case for LGBT Equality and Inclusion,” Sookmyung Women’s University 
(SMU) Entrepreneurship Center, Seoul, Korea, March 11, 2016. 
 
“Left Out—Lesbian, Gay, and Bisexual Poverty in the U.S.”  Franklin and Marshall College, 
Oct 21, 2015; Colorado State Univ, Nov 2015;  Univ of Minnesota, Feb 2016.  
 
“The Economic Cost of Stigma and Exclusion of LGBT People,” Board of Directors of 
Inter-American Development Bank, Oct. 2, 2015 and March 6, 2015; Boston Consulting 
Group, Oct. 7, 2015; Salzburg Global LGBT Forum, June 14-18, 2015; Clinton Global 
Initiative learning call, April 8, 2015, World Bank Fall Meeting, Nov. 9, 2014; UN 
Development Programme Experts Meeting, Sept. 16-17, 2015. 
 
US State Department Speaker Program:  Oct. 12-18, 2014:  Series of talks to government 
ministries, American Chamber of Commerce, universities, community groups, international 
agencies, Lima, Peru.  August 12-21, 2015:  Series of talks to Congress, universities, 
municipal policymakers, community groups, and other government agencies, The 
Philippines.   
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“Sexual Orientation and Gender Identity Diversity in Entertainment: Experiences and 
Perspectives of SAG-AFTRA Members,” Gender, Sexual Orientation, and Labor in 
Entertainment Panel at conference of UCLA Institute for Research on Labor and 
Employment, April 18, 2015. 
 
Dublin City University, School of Applied Language and Intercultural Studies, and Marriage 
Equality;  Keynote speaker for The Marriage Equality Experience:  An International 
Perspective, my talk:  When Gay People Get Married Dublin, Ireland, March 19, 2015.  
 
Presentation at Overseas Development Institute and Kaleidoscope Trust meeting, London 
(by skype),  “The Relationship between LGBT Inclusion and Economic Development:  An 
Analysis of Emerging Economies”, Feb. 12, 2015. 
 
Panelist, USAID Frontiers in Development, Sept. 2014. 
 
Invited keynote speaker, “The Economic Cost of Homophobia,” The World Bank, March 12, 
2014.   
 
Invited speaker, “The Impact of LGBT Inclusion on Economic Outcomes,” OECD, Paris, 
February 12, 2014. 
 
Invited Keynote Speaker, “Workshop on Comparative Experiences in Protection of LGBT 
Rights in the Family and Marriage Relations,” hosted by Ministry of Justice, Viet Nam, and 
UNDP, December 20-21, 2012, Hanoi. 
 
“When Gay People Get Married,” London School of Economics and Politics, Keynote for LSE 
Pride Week, November 2012;  Bryant University, November 2013;  University of 
Pennsylvania Dept of Sociology, March 2014.  
 
Keynote speaker at Roundtable, "Taking Poverty Out of the Closet," Horizons Foundation, 
San Francisco, March 19, 2012. 
 
“The Impact of Allowing Same-sex Couples to Marry,” Australian National University 
College of Law. March 1, 2012; Gough Whitlam Institute, Sydney Australia, March 2, 2012.   
 
Australian Parliament, Canberra, "The Impact of Allowing Same-Sex Couples to Marry," 
February 27, 2012.  
 
Keynote lunch speaker, E-Marriage Symposium, Michigan State University Law School, “My 
Marriage, No Marriage,” November 11, 2011.   
 
“When Gay People Get Married,” University of North Carolina Chapel Hill, October 13, 2011. 
 
IAFFE, 2011, Hangzhou China:  Roundtable on Sexuality and the Economy, Roundtable on 
Enhancing IAFFE’s Vision in the 21st Century.  June, 2011.  
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Panelist, “Same-Sex Marriage: Past, Present and Future,” M. V. Lee Badgett, David Boies, and 
Nancy Cott, UCLA History Department, February 24, 2011. 
 
Janus Lecture, Debate on same-sex marriage, Brown University, February 17, 2011. 
 
Panelist, "Queering Where We Work: Bridging LGBTQ Policy Advocacy, Front-Line 
Activism, and Research," University of Toronto, Rotman School of Management, November 
5, 2010. 
 
“The Economic Value of Marriage,” Drake Constitutional Law Center's Annual Symposium, 
The Same-Sex Marriage Divide, Drake University, Iowa. April 10, 2010. 
 
Keynote address, “Out and Equal in the Workplace: Sexual Orientation Discrimination, Univ 
of Pittsburgh School of 
Law. March 18, 2010.  
 
“When Gay People Get Married”: Portland State Univ Portland, OR. 4/23/2010; University 
of Chicago Alumni Weekend, Chicago, IL; University of Chicago, June 3, 2010; Kennesaw 
State University, Atlanta, GA, March 24, 2010; Andrew Young School of Public Affairs; 
Georgia State University, March 25, 2010; and many other bookstores and locations.  
 
"Challenges for LGBT Workers" Department of Labor at invitation of Assistant Secretary for 
Policy, January 29, 2010.  
 
Keynote Address on Sexual orientation and economics, University of Illinois-Chicago, 
September 30, 2009. 
 
Multiple talks, University of Minnesota, Duluth, April 2009. 
 
“On the Road to Equality: Health Care for LGBT Americans,” Opening address, 2007 
National LGBT Health Expo, Washington, DC, November 2, 2007. 
 
“Does diversity make a difference? A view from the marketplace.”  Keynote Address, 7th 
annual international conference on diversity in organizations, communities, and nations, 
Amsterdam, The Netherlands, July 1, 2007.  
 
“Not-So-Gay Divorce: A Reason for Marriage,” Gay Divorce Conference, King’s College 
London, May 20, 2006. 
 
“Thinking for Change/Changing our Thinking: Effective Research in GLBT Policy Debates”, 
Presidential Invited Address, Division 44, American Psychological Association Convention, 
August 2005.  
 
 “Money, Myths, and Change: The Economic Lives of Lesbians and Gay Men,” University of 
Toronto, March 16-17, 2005. 
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 Panelist, “Aging in the Gay Community,” American Association of Retired Persons, 
June 2000. 
 
“Money and Our Discontents,” Keynote speech, Smart Women/Smart Money conference by 
the Astraea Foundation.  November 1999.   
 
"Homo Economics:  The Myth of Gay Affluence and Other Tall Tales," University of 
Connecticut, March 1999; American University, October 1999. 
 
Same-Sex Couples and Public Policy, panel member, University of Maryland, College Park,  
October 1999. 
 
"A Bridge to the Future or the Road to Nowhere?  Respectability and Lesbian and Gay Think 
Tanks," Remarks prepared for the Politics of Respectability Conference, University of 
Chicago, April 1999 
 
Panelist, Unifying Anti-Subordination Theories, DePaul University Law School, February 
1999. 
 
"Lesbians, Gays, and Bisexuals in a Gender Agenda," Roundtable on Feminism and Public 
Policy, 1998 ASSA Meetings, Chicago, IL. 
 
“Economic Issues for Lesbians,” Workshop on Lesbian Health Research Priorities, Institute 
of Medicine, Board on Neuroscience and Behavioral Health, Washington, DC, October 6, 
1997. 
 
“Lesbians, Gays, Bisexuals, and Transgenders:  Who Gives, How Much, and Why,” OutGiving 
Conference, Aspen, CO, September 1997;  Horizons Foundation and United Way, San 
Francisco, CA, October 1997; NGLTF Creating Change conference, San Diego, November 
1997; Cream City Foundation Milwaukee, WI; Chicago, IL;  Boston Foundation, February 
1998. 
 
“Lesbian and Gay Money: Is There a Gender Gap?” Towson State University, March 1997. 
 
Panelist, “Out in the Workplace,” University of Pennsylvania, February 10, 1997. 
 
“Workplace Policy Issues for Lesbian, Gay, and Bisexual People,” Gender, Race, Economics, 
and Public Policy Conference of the New School for Social Research, April 5, 1996. 
 
Panelist, “Compensating for Gender, Race, and Class Inequalities: Is Affirmative Action the 
Means to Social Justice,” A Future of Equality: Feminist Rethinkings of the Affirmative 
Action and Welfare Debates, Yale University Women’s Center, March 30, 1996. 
 
“Equal Pay for Equal Work,” University of Delaware Lavender Scholars Series, March 7, 
1996. 
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“Lesbian and Gay Think Tanks,” Center for Lesbian and Gay Studies, CUNY Graduate School, 
February 9, 1996. 
 
Panelist, Affirmative Action in the 21st Century, Chicago United, February 15, 1996. 
 
"The Economic Status of Lesbians and Gay Men:  Discrimination, Data, and Debate," Bureau 
of Labor Statistics, U.S. Department of Labor, June 15, 1995; Institution for Social and Policy 
Studies, Yale University, September 1995; University of Massachusetts, Boston, May 1996. 
 
Panelist, “Gay Money: Power of the Purse,” National Lesbian & Gay Journalists Association, 
October 19, 1995. 
 
Panelist, Domestic Partner Benefits and Other Gay Rights Policy Issues:  Creating Change on 
Campus, American Association of University Professors, June 9, 1995. 
 
Prepared testimony, Select Education and Civil Rights Subcommittee, Committee on 
Education and Labor, U. S. House of Representatives, Testimony on the 30th Anniversary of 
the Equal Pay Act, 1994.  (Hearing cancelled at the last minute.) 
 
"Economic Evidence of Sexual Orientation Discrimination," Gay, Lesbian, and Bisexual 
Studies Faculty Seminars, Univ. of Massachusetts, Amherst, Dept. of Economics and 
Program for Gay, Lesbian, and Bisexual Concerns, May 11, 1994. 
 
"The Economics of Being Lesbian, Gay, or Bisexual:  Pride, Prejudice and Politics," Brown 
Bag Series in Gay, Lesbian, and Bisexual Studies, University of Massachusetts, Amherst, May 
11, 1994. 
 
"Thinking Homo/Economically," conference presentation, Center for Lesbian and Gay 
Studies, CUNY Graduate School, May 7, 1994. 
 
"Lesbian and Gay Campus Organizing for Domestic Partner Benefits," Annual Conference, 
The National Center for the Study of Collective Bargaining in Higher Education and the 
Professions, Baruch College, CUNY, April 19, 1994.  Also presented at the American Political 
Science Association meeting, September 1994. 
 
"The Changing Contours of Discrimination:  Race, Gender, and Structural Economic 
Change," presented at University of Michigan, School of Social Work, Profs. Mary Corcoran 
and Sheldon Danziger, March, 15, 1994. 
 
"Redefining Families:  Research and Policy," American Political Science Association 
meetings, Washington, D.C., September 3, 1993. 
 
"A Cost/Benefit Analysis of Coming Out," presented at OUT Magazine press conference, 
broadcast on CSPAN, April 21, 1993. 
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GRANTS: 
U.S. Department of State, Speaker’s Grants for trip to Peru, October, 2014; Trip to The 
Philippines, August, 2015. 
National Science Foundation, “Building an Interdisciplinary Equal Employment 
Opportunity Research Network and Data Capacity,” 7/1/13 to 6/30/16 ($245,216), co-PI. 
Five Colleges Inc (from Mellon Foundation): Bridging the Liberal Arts and Professional 
Training in Public Policy & Social Innovation ($178,000) 
Five Colleges Inc:  Social Justice Public Policy Practitioners-in-Residence ($95,000) 
Ford Foundation, 2003-2006 (2 grants), Data on Sexual Orientation (total $600,000) 
2002 Wayne F. Placek Award, American Psychological Foundation, “Health Insurance 
Inequality for Gay, Lesbian, and Bisexual People,” with Michael A. Ash.   
1995 Wayne F. Placek Award, American Psychological Foundation, “The Impact of Attitudes 
on Lesbian and Gay Male Earnings and Occupations.” ($15,000) 
The Aspen Institute, Nonprofit Sector Research Fund, “Lesbian, Gay, and Bisexual Giving 
and Volunteering,” 1996. ($40,000) 
 
CONSULTANCIES:  World Bank; UN Development Programme; Pew Research Center 
 
BOARDS, PANELS, AND COMMITTEES: 
Board, Interdisciplinary Studies Institute, UMass Amherst, 2013-2016 
Co-convener of LGBT economists network, American Economic Association, 2016 
Board, International Association for Feminist Economics, 2015-2017 
Board member and Co-chair of Board, Wellspring Cooperative Corporation, 2014-present. 
Chair, Diversity Committee, International Association for Feminist Economics, 2011-2013.  
Association for Public Policy Analysis and Management (APPAM):  Institutional 
representative, 2007-present and Vice Chair of Inst. Reps 2011-12; Program Committee for 
2010 conference.  
Nat'l Association of Schools of Public Administration and Affairs (NASPAA): Leslie 
Whittington Teaching Award Committee, 2010.  
Advisory Committee for “Real Families, Real Facts:  Research Symposiums on LGBT-headed 
Families,” Family Pride, held May 2006.  
Planning committee and facilitator for research meeting held at Out & Equal Workplace 
conference, September 2005.  
Reviewer, Wayne F. Placek Award, American Psychological Foundation 
Women's Funding Network, Lesbian Donor Research Project Advisory Committee, 1997-
1998 
Visiting Lecturer and co-designer, Traveling Feminist Economics Ph.D. Course, Univ. of 
Minnesota, 1997-1998 
 
FELLOWSHIPS AND HONORS: 
School of Public Policy faculty created an annual “M. V. Lee Badgett Social Justice Award” 
for a graduating student, 2016 
Women in Leadership Award, Williams Institute, UCLA School of Law, 2015.  
Samuel F. Conti Faculty Fellowship, University of Massachusetts Amherst, 2013-2014.   
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“When Gay People Get Married,” Distinguished Book Award, American Psychological 
Association, Division 44, 2010; chosen for Diversity Book Club, Kennesaw State University, 
2010. 
Distinguished Faculty Lecture, University of Massachusetts-Amherst, November 9, 2009, 
and Chancellor’s Medal (the highest honor bestowed on individuals for exemplary and 
extraordinary service to the campus) 
Named one of twenty most influential lesbians in academia, Curve Magazine, 2008 
Rockwood Leadership Fellow in Lesbian, Gay, Bisexual, and Transgender Community & 
Advocacy, 2008-09 
2005 Dukeminier Award for Best Sexual Orientation Law Review Article 
College Outstanding Teacher Award, Social and Behavioral Sciences, University of 
Massachusetts, 2000-2001 
Out 100, Out Magazine, 2001. 
One of Our Best and Brightest Activists, The Advocate, 2000.   
Lilly Fellow, Center for Teaching, University of Massachusetts- Amherst, 1999-2000 
Certificate of Appreciation, Stonewall Center, 1999.   
Certificate of Recognition, University of Maryland at College Park Diversity Initiative, 1994-
95 
Graduate Opportunity Fellowship, 1985-86, UC Berkeley 
A.B. with General Honors, University of Chicago 
Maroon Key Society, University of Chicago 
Abram L. Harris Prize, 1978-79, 1979-80, University of Chicago 
 
AFFILIATIONS         
Association for Public Policy Analysis & Management     
American Economic Association       
Editorial Board (and past Associate Editor), Feminist Economics    
International Association for Feminist Economics (past and present board member)   
Past editorial boards, Sexuality Research and Social Policy; Sexuality & the Law (Social 
Science Research Network); Law and Social Inquiry 
    
REFEREE:  
Quarterly Journal of Economics, Industrial Relations, Journal of Human Resources, Feminist 
Economics, Journal of Policy Analysis & Mgmt., Amer. Sociological Review, Review of Social 
Economy, Review of Economics and Statistics, Columbia University Press, National Science 
Foundation, Qualitative Sociology, Social Problems, Social Forces, University of Wisconsin 
Press, Journal of Population Economics, Routledge Press, Princeton University Press, 
Industrial and Labor Relations Review, Demography, American Journal of Sociology, 
Contemporary Economic Policy, Journal of Marriage and the Family, Cambridge Journal of 
Economics, Social Forces, Health Affairs, and others 
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12 March 2017 

VIA E-MAIL  

Mr. Göran Marby 
President and Chief Executive Officer  
ICANN 
12025 Waterfront Drive, Suite 300 
Los Angeles, CA 90094 
 

ICANN Board of Directors 
c/o Steve Crocker, Chair 
12025 Waterfront Drive, Suite 300 
Los Angeles, CA 90094 

Dear President Marby and Members of the Board: 

We write on behalf of our client, dotgay LLC (“dotgay”), to inquire when the ICANN 
Board (the “Board”) will issue its final decision on the 26 June 2016 Recommendation of 
the Board Governance Committee (“BGC”) on dotgay’s Reconsideration Request 16-3 
regarding the .GAY top-level domain (the “Reconsideration Request”).1  We further write 
to protest ICANN’s lack of transparency in its treatment of dotgay’s application and 
ICANN’s failure to provide any sort of response to dotgay’s various inquiries about that 
status of its application.  ICANN’s actions and inaction continues to cause harm to the gay 
community, which today more than ever is need of a safe space on the Internet to protect 
and promote the ideals, principles and interests of the community. 

Dotgay submitted its Reconsideration Request more than one year ago and nearly nine 
months have passed since the BGC issued its Recommendation.  As we noted in our most 
recent correspondence of 30 January 2017, we find ICANN’s protracted delays in reaching 
a decision on dotgay’s Reconsideration Request and ICANN’s continued lack of 

                                                      
1  Reconsideration Request 16-3 (17 February 2016), 

https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-request-
17feb16-en.pdf.  
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responsiveness to dotgay’s inquiries about the status of its request troubling, particularly 
in light of ICANN’s commitments to transparency enshrined in its governing documents.2   

Although we understand that ICANN is conducting “an independent review of the process 
by which ICANN staff interacted with the community priority evaluation provider, both 
generally and specifically with respect to the CPE reports issued by the CPE provider”3 
and that the BGC may have requested from the CPE provider “the materials and research 
relied upon by the CPE panels in making their determinations with respect to the pending 
CPE reports,” 4  ICANN cannot indefinitely delay resolving dotgay’s Reconsideration 
Request.  ICANN owes affected parties, like dotgay, a response to their inquiries regarding 
the nature and status of the independent review and information request.  Again, we find 
ICANN’s lack of communication disappointing and inconsistent with its duties of 
transparency.   

With this letter, we renew our request that ICANN extend dotgay, and the global 
community that dotgay represents through its application, the common courtesy of a 
response to its inquiries regarding the anticipated resolution of dotgay’s Reconsideration 
Request and disclosure of information about the nature of the independent review ICANN 
apparently has commissioned regarding the Economist Intelligence Unit’s handling of 
community priority evaluations.  We are unaware of any rule of law, administrative 
procedure or corporate governance that would justify ICANN’s silence and delays.   

We look forward to your prompt response. 

  

                                                      
2  See letter from Arif H. Ali, to Göran Marby, ICANN President and CEO, and the 

ICANN Board of Directors (30 January 2017). 

3  Resolution of the ICANN Board 2016.09.17.01, President and CEO Review of New 
gTLD Community Priority Evaluation Report Procedures (17 September 2016), 
https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a.  

4  Minutes of the Board Governance Committee (18 October 2016), 
https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en. 
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Dotgay reserves all of its rights at law or in equity before any court, tribunal, or forum of 
competent jurisdiction. 

Sincerely, 

 

 
Arif Hyder Ali 
 
 
 
cc: Krista Papac, ICANN Complaints Officer (krista.papac@icann.org) 
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26 April 2017 
 
Re:  Update on the Review of the New gTLD Community Priority Evaluation 

Process 
 
Dear All Concerned: 
 
At various times in the implementation of the New gTLD Program, the ICANN 
Board has considered aspects of the Community Priority Evaluation (CPE) 
process.  Recently, we discussed certain concerns that some applicants have 
raised with the CPE process, including issues that were identified in the Final 
Declaration from the Independent Review Process (IRP) proceeding initiated by 
Dot Registry, LLC.  The Board decided it would like to have some additional 
information related to how  ICANN  interacts with the CPE provider, and in 
particular with respect to the CPE provider's CPE reports.  On 17 September 
2016, we asked that the President and CEO, or his designee(s), undertake a 
review of the process by which ICANN has interacted with the CPE provider.  
(Resolution 2016.09.17.01)    
 
Further, during our 18 October 2016 meeting, the Board Governance Committee 
(BGC) discussed potential next steps regarding the review of pending 
Reconsideration Requests pursuant to which some applicants are seeking 
reconsideration of CPE results.  Among other things, the BGC noted that certain 
complainants have requested access to the documents that the CPE panels used 
to form their decisions and, in particular, the independent research that the 
panels conducted.  The BGC decided to request from the CPE provider the 
materials and research relied upon by the CPE panels in making determinations 
with respect to certain pending CPEs.  This will help inform the BGC’s 
determinations regarding certain recommendations or pending Reconsideration 
Requests related to CPE.  This material is currently being collected as part of the 
President and CEO’s review and will be forwarded to the BGC in due course. 
 
The review is currently underway.  We recognize that ensuring we fulfill all of our 
obligations means taking more time, but we believe that this is the right 
approach.  The review will complete as soon as practicable and once it is done, 
the BGC, and Board where appropriate, will promptly consider the relevant 
pending Reconsideration Requests.      
 
 



 

 
 
 
Meanwhile, the BGC’s consideration of the following Reconsideration Requests 
is on hold:  14-30 (.LLC), 14-32 (.INC), 14-33 (.LLP), 16-3 (.GAY), 16-5 
(.MUSIC), 16-8 (.CPA), 16-11 (.HOTEL), and 16-12 (.MERCK).   
 
For more information about CPE criteria, please see ICANN's Applicant 
Guidebook, which serves as basis for how all applications in the 
New gTLD Program have been evaluated.  For more information regarding 
Reconsideration Requests, please see ICANN’s Bylaws.   
 
 
Sincerely, 
 
 

 
 
 
 
Chris Disspain 
Chair, ICANN Board Governance Committee 
 
 



Exhibit 15 



1900 K Street, NW 

Washington, DC  20006-1110 

+1  202  261  3300  Main 

+1  202  261  3333  Fax 

www.dechert.com 

 

ARIF HYDER ALI 

 

 

 

 

 

 

 

18 May 2017 

VIA E-MAIL DIDP@ICANN.ORG 

ICANN 

c/o Steve Crocker, Chairman 

Goran Marby, President and CEO 

12025 Waterfront Drive, Suite 300 

Los Angeles, CA 90094 

 

 

Re: Request under ICANN’s Documentary Information Disclosure Policy concerning 

Community Priority Evaluation for .GAY Application ID 1-1713-23699 

Dear ICANN: 

 

This request is submitted under ICANN’s Documentary Information Disclosure Policy by 

dotgay LLC (“dotgay”) in relation to ICANN’s .GAY Community Priority Evaluation 

(“CPE”).  The .GAY CPE Report1  found that dotgay’s community-based Application 

should not prevail.  Dotgay has provided ICANN with numerous independent reports 

identifying dotgay’s compliance with the CPE criteria, as well as the human rights concerns 

with ICANN’s denial of dotgay’s application.2  

 

ICANN’s Documentary Information Disclosure Policy (“DIDP”) is intended to ensure that 

information contained in documents concerning ICANN's operational activities, and 

within ICANN's possession, custody, or control, is made available to the public unless 

there is a compelling reason for confidentiality.3  In responding to a request submitted 

pursuant to the DIDP, ICANN adheres to its Process for Responding to ICANN’s 

                                                      
1 .GAY CPE Report, https://www.icann.org/sites/default/files/tlds/gay/gay-cpe-rr-1-1713-23699-

en.pdf 

2 See https://www.icann.org/resources/pages/reconsideration-16-3-dotgay-request-2016-02-18-en 

3 See ICANN DIDP, https://icann.org/resources/pages/didp-2012-02-25-en 

Contact Information Redacted
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Documentary Information Disclosure Policy (DIDP) Requests.4  According to ICANN, 

staff first identifies all documents responsive to the DIDP request.  Staff then reviews those 

documents to determine whether they fall under any of the DIDP’s Nondisclosure 

Conditions. 

 

According to ICANN, if the documents do fall within any of those Nondisclosure 

Conditions, ICANN staff determines whether the public interest in the disclosure of those 

documents outweighs the harm that may be caused by such disclosure.5  We believe that 

there is no relevant public interest in withholding the disclosure of the information sought 

in this request.  

A. Context and Background 

Dotgay submitted its RR 16-5 to ICANN more than one year ago.  Moreover, nearly a year 

has passed since dotgay delivered a presentation to the Board Governance Committee (the 

“BGC”).6  Dotgay has sent several letters to ICANN noting that ICANN’s protracted 

delays in reaching a decision and ICANN’s continued lack of responsiveness to dotgay’s 

inquiries about the status of dotgay’s request represent a violation of ICANN’s 

commitments to transparency enshrined in its governing documents. 

 

It is our understanding that ICANN is conducting “an independent review of the process 

by which ICANN staff interacted with the community priority evaluation provider, both 

generally and specifically with respect to the CPE reports issued by the CPE provider”7 

and that the BGC may have requested from the CPE provider “the materials and research 

                                                      
4 Process for Responding to DIDP Requests, https://icann.org/en/system/files/files/didp-response-

process-29oct13-en.pdf 

5 Id.  

6  https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-presentation-bgc-

17may16-en.pdf; See also dotgay’s powerpoint presentation:  

7 Resolution of the ICANN Board 2016.09.17.01, President and CEO Review of New gTLD 

Community Priority Evaluation Report Procedures, September 17, 2016, 

https://www.icann.org/resources/board-material/resolutions-2016-09-17-en#1.a  
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relied upon by the CPE panels in making their determinations with respect to the pending 

CPE reports.”8 

 

However, ICANN has not provided any details as to how the evaluator was selected, what 

its remit is, what information has been provided, whether the evaluator will seek to consult 

with the affected parties, etc.  Other community applicants have specifically requested that 

ICANN disclose the identity of the individual or organization conducting the independent 

review and investigation and informed ICANN that it has not received any communication 

from the independent evaluator. 9   Dotgay endorses and shares those concerns which 

equally affect dotgay, and has already requested a full explanation.10  

  

Dotgay has received a letter from ICANN’s BGC Chair Chris Disspain (“BGC Letter”) 

indicating that the RR is “on hold” and inter alia that:11 

 

The BGC decided to request from the CPE provider the materials and 

research relied upon by the CPE panels in making determinations with 

respect to certain pending CPEs. This will help inform the BGC’s 

determinations regarding certain recommendations or pending 

Reconsideration Requests related to CPE. This material is currently being 

collected as part of the President and CEO’s review and will be forwarded 

to the BGC in due course. The review is currently underway. We recognize 

that ensuring we fulfill all of our obligations means taking more time, but 

                                                      
8 Minutes of the Board Governance Committee, October18, 2016, https://www.icann.org/ 

resources/board-material/minutes-bgc-2016-10-18-en  

9 Letter from Arif Ali to ICANN CEO Göran Marby and the ICANN Board, April 28, 2017, 

https://www.icann.org/en/system/files/correspondence/ali-to-marby-28apr17-en.pdf  

10  Letter from Arif Ali to ICANN CEO Göran Marby and the ICANN Board, 12 March  2017, 

https://www.icann.org/en/system/files/files/reconsideration-16-3-dotgay-letter-dechert-llp-to-

icann-board-redacted-12mar17-en.pdf 

11 Letter to dotgay from ICANN BGC Chair Chris Disspain (Received April 28, 2017) 

https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-

process-26apr17-en.pdf 
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we believe that this is the right approach. The review will complete as soon 

as practicable and once it is done, the BGC, and Board where appropriate, 

will promptly consider the relevant pending Reconsideration Requests. 

Meanwhile, the BGC’s consideration of the following Reconsideration 

Requests is on hold: 14-30 (.LLC), 14-32 (.INC), 14-33 (.LLP), 16-3 

(.GAY), 16-5 (.MUSIC), 16-8 (.CPA), 16-11 (.HOTEL), and 16-12 

(.MERCK). 

 

Similarly, we received a letter from ICANN’s attorney, Jeffrey A. LeVee, on 15 May 2017 

purporting to provide a “status update on Reconsideration Request 16-3. . . .”12  According 

to Mr. LeVee’s letter: 

 

As Mr. Disspain explained in his letter, the CPE review is currently underway and 

will be completed as soon as practicable.  The Board’s consideration of Request 

16-3 is currently on hold pending completion of the review.  Once the CPE review 

is complete, the Board will resume its consideration of Request 16-3, and will take 

into consideration all relevant materials. 

 

Accordingly, both the BGC Letter and Mr. LeVee’s letter fail to provide any meaningful 

information besides that there is a review underway and that the RR is on hold.    

B. Documentation Requested 

The documentation requested by dotgay in this DIDP includes all of the “material currently 

being collected as part of the President and CEO’s review” that has been shared with 

ICANN and is “currently underway.”13  Further, dotgay requests disclosure of information 

about the nature of the independent review that ICANN has commissioned regarding the 

Economist Intelligence Unit’s handling of community priority evaluations.  In this regard, 

we request ICANN to provide, forthwith, the following categories of information:  

 

                                                      
12  Letter to Arif H. Ali from Jeffrey A. LeVee, dated May 15, 2017 

13 Letter to dotgay from ICANN BGC Chair Chris Disspain (Received April 28, 

2017) https://www.icann.org/en/system/files/correspondence/disspain-letter-review-new-gtld-cpe-

process-26apr17-en.pdf 
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1. All documents relating to ICANN’s request to “the CPE provider [for] the materials 

and research relied upon by the CPE panels in making their determinations with 

respect to certain pending CPE reports;”14  

2. All documents from the EIU to ICANN, including but not limited to: (a) ICANN’s 

request for “the materials and research relied upon by the CPE panels in making 

their determinations with respect to certain pending CPE reports,”15 and (b) all 

communications between the EIU and ICANN regarding the request; 

3. All documents relating to requests by ICANN staff or Board Members to access 

the research provided by the EIU or the ongoing evaluation or any comments on 

the research or evaluation; 

4. The identity of the individual or firm (“the evaluator”) undertaking the Review;  

5. The selection process, disclosures, and conflict checks undertaken in relation to the 

appointment; 

6. The date of appointment of the evaluator;  

7. The terms of instructions provided to the evaluator;  

8. The materials provided to the evaluator by the EIU; 

9. The materials provided to the evaluator by ICANN staff/legal, outside counsel or 

ICANN’s Board or any subcommittee of the Board; 

10.  The materials submitted by affected parties provided to the evaluator; 

11. Any further information, instructions or suggestions provided by ICANN and/or its 

staff or counsel to the evaluator; 

                                                      
14  https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en 

15  https://www.icann.org/resources/board-material/minutes-bgc-2016-10-18-en 
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12. The most recent estimates provided by the evaluator for the completion of the 

investigation; and 

13. All materials provided to ICANN by the evaluator concerning the Review 

dotgay reserves the right to request further disclosure based on ICANN’s prompt provision 

of the above information. 

C. Conclusion 

There are no compelling reasons for confidentiality in disclosing the requested documents; 

rather, full disclosure will serve the global public interest and ensure the integrity of 

ICANN’s deliberative and decision-making process concerning the CPE process.  On the 

other hand, ICANN’s failure to provide this information would raise serious questions 

concerning ICANN’s accountability and compromise the transparency, independence and 

credibility of such an independent review. 

Sincerely, 

 

 

Arif Hyder Ali 

Partner 

 

cc: Krista Papac, ICANN Complaints Officer (krista.papac@icann.org) 

 Herb Waye, ICANN Ombudsman (herb.waye@icann.org) 
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Community Priority Evaluation Process Review Update 
 

2 June 2017 
 

The following is an update on the ongoing Community Priority Evaluation (CPE) process review.  
 

Background on CPE Process Review 
 
At various times in the implementation of the New gTLD Program, the ICANN Board has considered 
aspects of CPE process, including certain concerns that some applicants have raised regarding the 
process.  On 17 September 2016, the ICANN Board directed the President and CEO, or his designees, to 
undertake a review of the process by which ICANN has interacted with the CPE provider.  In his letter of 
26 April 2017 to concerned parties, Chris Disspain, the Chair of the Board Governance Committee, 
provided additional information about the scope and status of the review.  Below is additional 
information about the review, as well as the current status of the CPE process review. 
 
CPE Process Review and Current Status 
 
The scope of the review consists of: (1) review of the process by which the ICANN organization 
interacted with the CPE provider related to the CPE reports issued by the CPE provider; (2) review of the 
consistency in which the CPE criteria were applied; and (3) review of the research process undertaken by 
the CPE panels to form their decisions and compilation of the reference materials relied upon by the CPE 
provider to the extent such reference materials exist for the evaluations which are the subject of 
pending Requests for Reconsideration.  
 
The review is being conducted in two parallel tracks by FTI Consulting Inc.’s (FTI) Global Risk and 
Investigations Practice (GRIP) and Technology Practice.  The first track focuses on gathering information 
and materials from the ICANN organization, including interviews and document collection.  This work 
was completed in early March 2017.  The second track focuses on gathering information and materials 
from the CPE provider.  This work is still ongoing.  FTI is currently waiting on responses from the CPE 
provider related to the requests for information and documents.  The CPE provider is seeking to provide 
its responses to the information requests by the end of next week and is currently evaluating the 
document requests.  Once the underlying information and data collection is complete, FTI anticipates 
that it will be able to inform ICANN of its findings within two weeks.    
 
FTI was chosen to assist in the CPE review following consultation with various candidates.  FTI was 
selected because FTI has the requisite skills and expertise to undertake this investigation.  FTI’s GRIP and 
Technology Practice teams provide a multidisciplinary approach to business-critical investigations, 
combining the skill and experience of former prosecutors, law enforcement officials and regulators with 
forensic accountants, professional researchers, anti-corruption investigators, computer forensic, 
electronic evidence and enterprise data analytic specialists.  
 
For more information about the CPE process, please visit https://newgtlds.icann.org/en/applicants/cpe.  
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10 June 2017 

VIA E-MAIL  

Chris Disspain 

Chair, ICANN Board Governance 

Committee 

12025 Waterfront Drive, Suite 300 

Los Angeles, CA 90094 

Jeffrey A. LeVee, Esq. 

Jones Day 

555 South Flower Street 

Los Angeles, CA 90071 2300 

 

Re: ICANN’s 2 June 2017 Community Priority Evaluation Process Review Update 

Dear Messrs. Disspain and LeVee:   

We write on behalf of our clients, DotMusic Limited (“DotMusic”) and dotgay LLC 

(“dotgay”), regarding ICANN’s 2 June 2017 Community Priority Evaluation Process 

Review Update (“CPE Process Review Update”).   

Our review of ICANN’s CPE Process Review Update confirms that ICANN is in 

violation of its commitments to operate transparently and fairly under its bylaws.1  As 

you are aware, after the ICANN Board announced in September 2016 that it is 

conducting “an independent review of the process by which ICANN staff interacted with 

the community priority evaluation provider, both generally and specifically with respect 

to the CPE reports issued by the CPE provider,”2 we sent multiple requests to ICANN 

seeking, among others, the disclosure of the identity of the organization conducting the 

independent review, the organization’s remit, the information it had been provided, 

                                                      
1  See e.g., Art. III, Section 3.1, ICANN Bylaws, effective 11 February 2016 (“ICANN and 

its constituent bodies shall operate to the maximum extent feasible in an open and 

transparent manner and consistent with procedures designed to ensure fairness”); Art. I, 

Section 2 (8) (“Make decisions by applying documented policies neutrally and 

objectively, with integrity and fairness”). 

2  Resolution of the ICANN Board, 17 Sept. 2016 (emphasis added). 

Contact n ormation 
Redacted

Contact n ormation 
Redacted
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whether the evaluator will seek to consult with the affected parties, etc.3  In fact, at one of 

the sessions during the ICANN GDD Madrid Summit Meeting, Constantine Roussos, the 

Founder of DotMusic, directly asked the ICANN CEO, Staff and Chair of the BGC Chris 

Disspain to disclose the name of the independent investigator retained by ICANN to 

review the CPE Process.  However, no one from ICANN disclosed any information about 

the independent investigator.4  At the same GDD Madrid Summit Meeting, DotMusic 

also made the same inquiry with the ICANN Ombudsman Herb Waye.  The ICANN 

Ombudsman stated that ICANN also did not disclose the name of the independent 

investigator to him, despite DotMusic’s formal complaint with the Ombudsman that, inter 

alia, requested such information to be disclosed in a transparent and timely manner.  

ICANN continued to operate under a veil of secrecy; even Mr. Disspain’s 28 April 2017 

letter and Mr. LeVee’s 15 May 2017 letter, failed to provide any meaningful information 

in response to our requests.   

It was only on 2 June 2017—after DotMusic and dotgay filed their requests for 

documentary information5 and two weeks before the investigator’s final findings are due 

to ICANN—that ICANN issued the CPE Process Review Update.  We now understand 

that ICANN selected FTI Consulting, Inc. (“FTI”) seven months ago in November 2016 

to undertake a review of various aspects of the CPE process and that FTI has already 

completed the “first track” of review relating to “gathering information and materials 

from the ICANN organization, including interview and document collection.”6   

This is troubling for several reasons.  First, ICANN should have disclosed this 

information through its CPE Process Review Update back in November 2016, when it 

first selected FTI.  By keeping FTI’s identity concealed for several months, ICANN has 

failed its commitment to transparency: there was no open selection of FTI through the 
                                                      
3  See e.g., Letter from Arif Ali to Goran Marby regarding DotMusic, dated 30 January 

2017; Letter from Arif Ali to ICANN regarding DotMusic, dated 28 April 2017; and 

Letter from Arif Ali to ICANN regarding DotMusic, dated 21 May 2017. 

4  ICANN Madrid GDD Summit, May 9, 2017. 

5  See Documentary Disclosure Information Policy (DIDP) Request 20170505-1 by Arif Ali 

on Behalf of DotMusic Limited. 

6  2 June 2017 CPE Process Review Update.  
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Requests for Proposals process, and the terms of FTI’s appointment or the instructions 

given by ICANN to FTI have not been disclosed to the CPE applicants.  There is simply 

no reason why ICANN has failed to disclose this material and relevant information to the 

CPE applicants.  Second, FTI has already completed the “first track” of the CPE review 

process in March 2017 without consulting the CPE applicants.  This is surprising given 

ICANN’s prior representations that the FTI will be “digging very deeply” and that “there 

will be a full look at the community priority evaluation.” Specifically, ICANN (i) 

“instructed the firm that is conducting the investigation to look thoroughly at the 

involvement of staff with the outside evaluators and outside evaluators' approach to it, 

and they're digging in very deeply and [] trying to understand the complex process of the 

new gTLD program and the community priority evaluation process,” and that (ii) “when 

the Board Governance Committee and the board's discussions on it occurred, the request 

was that there be a full look at the community priority evaluation, as opposed to just a 

very limited approach of how staff was involved.”7 

Accordingly, to ensure the integrity of FTI’s review, we request that ICANN:   

1. Confirm that FTI will review all of the documents submitted by DotMusic and 

dotgay in the course of their reconsideration requests, including all of the 

documents listed in Annexes A and B; 

2. Identify ICANN employees, officials, executives, board members, agents, etc. 

who were interviewed by FTI for the purposes of completing its “first track” 

review;  

3. Disclose the details of FTI’s selection process, including the Requests for 

Proposals process, and the terms under which FTI currently operates for ICANN; 

and 

4. Confirm that ICANN will disclose FTI’s final report and findings to the CPE 

applicants, including DotMusic and dotgay, immediately after FTI completes its 

review. 

                                                      
7  ICANN 58 Copenhagen Meeting, Public Forum 2 Transcript, March 16, 2017. 

http://schd.ws/hosted_files/icann58copenhagen2017/60/I58CPH_Thu16Mar2017-

Public%20Forum%202-en.pdf, pp. 10 – 14. 
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We remain available to speak with FTI and ICANN.  We look forward to ICANN’s 

response to our requests by 15 June 2017.  

Sincerely, 

 

 

Arif Hyder Ali 

Partner 

 

cc: Krista Papac, ICANN Complaints Officer (krista.papac@icann.org) 

 Herb Waye, ICANN Ombudsman (ombudsman@icann.org) 
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The EIU Contradicted ICANN’s 
Policies in Evaluating Dotgay’s 

Application 
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EIU is Bound by the AGB

 Bylaws, Art. I, § 2(8)

• “Making decisions by applying documented policies neutrally 
and objectively, with integrity and fairness.”

 CPE Guidelines, p. 1 

• “The Economist Intelligence Unit (EIU) is committed to evaluating 
each applicant under the criteria outlined in the AGB.  The CPE 
Guidelines are intended to increase transparency, fairness and 
predictability around the assessment process.” 

 AGB, Module 1

• “This Applicant Guidebook is the implementation of the Board-
approved consensus policy concerning the introduction of new 
gTLDs, and has been revised extensively via public comment and 
consultation over a two-year period.”
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EIU Egregiously Misapplied the AGB (I)

 The EIU misapplied Module 4.2.3 of the AGB by failing to truly 

consider whether the applied for string “matches the name of the 

community” as the “name by which the community is commonly known 

by others.”

 The EIU misapplied Module 4.2.3 of the AGB by failing to consider 

whether the applied-for string “closely describes the community” and 

not “the community members.” 

 The EIU misapplied Module 4.2.3 of the AGB by adding a non-

established nexus requirement, i.e., by requiring that the name of the 

community apply to each community member. 
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EIU Egregiously Misapplied the AGB (II)

 The EIU misapplied Module 4.2.3 of the AGB by failing to distinguish the “community” 

from the “community members”, making clear that the string need not be applied to each 

community member, but simply “match the community name’ for a score of 3, or 

alternatively, closely “describe the community” for a score of 2. 

 The EIU misapplied Module 4.2.3 of the AGB by altering the community endorsement 

criterion to require that the endorsing organization have community recognition beyond 

membership. 

 The EIU misapplied Module 4.2.3 of the AGB by altering the community opposition 

criterion to include a local community center as an organization of non-negligible size 

when this community center is merely one out of hundreds of community centers that are 

members of a global organization that endorsed the Dotgay application.

 The EIU misapplied Module 4.2.3 of the AGB in relation to the letter of opposition filed 

by the Q Center, even though the Center had been influenced by a competing applicant 

for .GAY, and the EIU should have discounted it as “filed for the purpose of obstruction” 

within the meaning of the AGB. 
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EIU is Prohibited from Discriminating

 Bylaws, Art. II, § 3

• “ICANN shall not apply its standards, policies, procedures, or 

practices inequitably or single out any particular party for 

disparate treatment unless justified by substantial and reasonable 

cause, such as the promotion of effective competition.”

 CPE Guidelines, p. 22

• “The evaluation process will respect the principles of fairness, 

transparency, avoiding potential conflicts of interest, and non-

discrimination. Consistency of approach in scoring Applications 

will be of particular importance.”

• See similarly CPE Panels and Processes, p. 1; EIU Expression of 

Interest, p. 5.

Dotgay’s Presentation to the Board Governance Committee 6May 15, 2016



|

EIU Discriminated against Dotgay (I)

 The EIU discriminated against Dotgay by requiring that the name of the 
community apply to each community member when the EIU had found 
sufficient in other instances that a member self-identify as having a tie to 
the community.  [E.g., .OSAKA]

 The EIU discriminated against Dotgay by requiring that the name of the 
community apply to each community member when the inclusion of other 
members “not automatically associated with the gTLD” did not prevent the 
EIU from establishing nexus in other instances. [E.g., .HOTEL and 
.RADIO]

 The EIU discriminated against Dotgay by rejecting the ILGA as a 
representative organization when the EIU had found in other instances 
that a community may have more than one such organization.  [E.g., 
.HOTEL and .RADIO]

 The EIU discriminated against Dotgay by accepting that a local 
community center is an organization of non-negligible size when the EIU 
had found in the instance of the International Radio Emergency Support 
Coalition that it was not.  [E.g., .RADIO]
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EIU Discriminated against Dotgay (II)

 The EIU discriminated against Dotgay by deeming it had 
insufficiently representative support despite support from equivalent 
organizations being sufficient for other community strings: 

• The International Lesbian, Gay, Bisexual, Trans and Intersex 
Association (ILGA) is a global organization dedicated to promoting 
gay rights composed of over 1,100 member organizations covering 
countless individuals in 125 countries. It is recognized by the United 
Nations. [.GAY]

• The International Hotel & Restaurant Association (IH&RA) is an 
umbrella trade organization that is composed of national hotel and 
trade organizations for the hotel and restaurant industries in over 100 
countries. It is recognized by the United Nations. [.HOTEL]

• The World Broadcasting Unions (WBU) is an umbrella organization 
that is composed of eight regional broadcasting organizations and is 
dedicated to coordinating international broadcasting. [.RADIO]
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EIU’s Discriminatory Treatment Denied Dotgay 
Community Priority Status (I)

 The EIU would have granted Dotgay Community Priority Status had it applied 
the same standard to .GAY that it applied to other Community Applications with 
equivalent facts:

• .OSAKA received the maximum score for nexus despite the fact that the community 
was identified not only as those who are within the OSAKA geographical area, but 
those “who self-identify as having a tie to OSAKA, or the culture of OSAKA.” In the 
case of .GAY, the EIU applied a new and heightened standard for nexus in requiring 
the name of the community apply to each specific individual or sub-group to that 
may self-identify and use the applied-for string. It is irrelevant to the analysis that 
OSAKA is a geographic region. 

• .HOTEL was found to “closely describe the community, without overreaching 
substantially” despite the fact that the hotel community included entities that “may 
not be automatically associated with the gTLD,” such as marketing associations.  If 
the same standard had been applied to .GAY, the outcome would have been 
different.  The BGC cannot accept the EIU’s conclusion that “more than a small 
part” of the community would not be automatically associated with .GAY without 
further due diligence. It is clear that the EIU did not ask the right questions and 
made no efforts to quantify the part of the community that supposedly is not 
described as gay.
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EIU’s Discriminatory Treatment Denied Dotgay 
Community Priority Status (II)

• .RADIO was found to “closely describe[s] the community, without overreaching 

substantially beyond the community” despite the EIU acknowledging that “the 

community, as defined in the application, also includes some entities that are only 

tangentially related to radio, such as companies providing specific services or 

products to radio broadcasting organizations.” The EIU further accepted that these 

companies “would not likely be associated with the word RADIO. However, these 

entities are considered to comprise only a small part of the community and . . . 

public will generally associate the string with the community as defined by the 

applicant.”  If the EIU had asked whether the public generally associated the string 

with the community as defined by the applicant, .GAY would have been as 

successful as .RADIO. 
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EIU is Bound to Act Fairly and Openly

 Bylaws Art. I, § 2(8)

• “Making decisions by applying documented policies [i.e. the AGB] neutrally and 

objectively, with integrity and fairness.”

 Bylaws, Art. III, § 1

• “ICANN and its constituent bodies shall operate to the maximum extent feasible

in an open and transparent manner and consistent with procedures designed 

to ensure fairness.”

 CPE Guidelines, p. 22

• “The evaluation process will respect the principles of fairness, transparency, 

avoiding potential conflicts of interest, and non-discrimination. Consistency of 

approach in scoring Applications will be of particular importance.”

• See similarly CPE Panels and Processes, p. 1; EIU Expression of Interest, p. 5.

Dotgay’s Presentation to the Board Governance Committee 11May 15, 2016



|

EIU Acted Unfairly and Opaquely (I)

 The EIU ignored the ICC Expert Determination that found the 

name of the string .GAY matches Dotgay’s definition of the gay 

community.

 The EIU did not disclose any due diligence, including any 

research, it may have conducted when evaluating the 

Application nor did ICANN provide documents from the EIU 

in response to Dotgay’s DIDP Requests.

 The EIU presented no support for and made no quantification 

effort to justify its finding that the alleged overreach extends to 

“more than a small part” of the identified community.  
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EIU Acted Unfairly And Opaquely (II)

 The EIU asked only one clarifying question unrelated to 

Nexus or Community Support/Opposition Criteria and thus 

denied Dotgay the opportunity to address EIU 

misunderstandings and mistakes.

 The EIU involved the same personnel in the Second CPE as in 

the First CPE, raising serious doubts as to who evaluated the 

application and giving rise to a potential conflict of interest.

 ICANN’s refusal to disclose the names of the evaluators based

on a confidentiality provision is not consistent with ICANN’s and 

the EIU’s transparency obligations.
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The Duties of the Board Governance 
Committee
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The Bylaws Demand the BGC to Ensure 
Correct Application of the AGB and 

Correct Finding of Material Facts

 Bylaws, Art. IV, §2(1)

“Any person or entity may submit a request for reconsideration or 

review of an ICANN action or inaction (“Reconsideration Request”) 

to the extent that he, she, or it have been adversely affected by: (a) 

one or more staff actions or inactions that contradict established

ICANN policy(ies); or (b) one or more actions or inactions of the 

ICANN Board that have been taken or refused to be taken without

consideration of material information, except where the party 

submitting the request could have submitted, but did not submit, the 

information for the Board's consideration at the time of action or 

refusal to act; or (c) one or more actions or inactions of the ICANN 

Board that are taken as a result of the Board's reliance on false or 

inaccurate material information.”
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The Bylaws Demand the AGB to Independently 
Assess the CPE Report and Make a 

Recommendation to the Board

 Bylaws, Art. IV. §2(3)

“The Board has designated the Board Governance Committee to 

review and consider any such Reconsideration Requests. The Board

Governance Committee shall have the authority to: (a) evaluate

requests for review or reconsideration; (b) summarily dismiss

insufficient requests; (c) evaluate requests for urgent consideration; 

(d) conduct whatever factual investigation is deemed appropriate; (e) 

request additional written submissions from the affected party, or 

from other parties; (f) make a final determination on Reconsideration

Requests regarding staff action or inaction, without reference to the 

Board of Directors; and (g) make a recommendation to the Board of 

Directors on the merits of the request, as necessary.”
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The Bylaws Demand that the BGC Conduct its 
Review with Care and Independent Judgment

 Duty to evaluate the due diligence performed by the EIU and 

independently conduct due diligence as appropriate.

 Bylaws Art. I, § 2(8)

“Making decisions by applying documented policies neutrally and 

objectively, with integrity and fairness.”

 Bylaws, Art. IV, § 3(4)(b)

“did the Board exercise due diligence and care in having a reasonable 

amount of facts in front of them?”

 Bylaws, Art. IV, § 3(4)(c)

“did the Board members exercise independent judgment in taking 

the decision… ?”

Dotgay’s Presentation to the Board Governance Committee 17May 15, 2016



|

IRP Panel Confirmed the BGC’s Duty to 
Review Underlying Facts and Ensure Correct 

Application of ICANN policies

 Despegar IRP Panel, ¶ 69

“The Panel agrees that if the BGC is charged with considering 

whether the EIU correctly applied ICANN policies (which ICANN 

accepts it is), then it needs to look into how the standard was 

applied. It is not sufficient to limit the review to the question of 

whether mention was made of the relevant policy.  The BGC needs 

to have a reasonable degree of assurance that the EIU has 

correctly applied the policy.”
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The BGC Must Ensure the Correct Application 
of the AGB and Correct Finding of Material 

Facts (I)

 Duty to correct the EIU’s misapplication of the AGB in requiring the name of 

the community to apply to each community member in order for nexus to be 

established.

 Duty to ensure that the EIU determined nexus in the precise manner set out 

in the AGB and by applying the standard set out in the AGB. 

 Duty to ensure the EIU does not rewrite the AGB by requiring support from 

an  organization with “reciprocal recognition on the part of the community 

members of the organization’s authority to represent them” beyond 

membership in the organization.

 Duty to ensure the EIU does not rewrite the AGB by requiring support from a 

“single [] organization recognized by all of the defined community’s members 

as the representative of the defined community in its entirety.”
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The BGC Must Ensure Correct Application of 
the AGB and Correct Finding of Material 

Facts (II)

 Duty to independently assess the Determination of the ICC Expert, 

which found that the string .GAY matches Dotgay’s definition of the gay 

community.

 Duty to independently assess whether a local gay community is an 

organization of “non-negligible size,” particularly when the organization 

is a member of a global organization that supported the application, 

and to assess whether its opposition raises serious conflict of interest 

issues. 
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The BGC Has the Duty to Ensure Non-
Discrimination

 The BGC must ensure non-discriminatory treatment by applying the 
same standard for community support applied by other CPE Panels 
(e.g., .OSAKA, .HOTEL, .RADIO) for Dotgay.

 Bylaws, Art. II, § 3

“ICANN shall not apply its standards, policies, procedures, or practices
inequitably or single out any particular party for disparate 
treatment unless justified by substantial and reasonable cause, such as 
the promotion of effective competition.”

 Despegar IRP Panel, ¶¶ 146-147

“ICANN itself has no quality review or control process ….The Panel 
feels strongly that there needs to be a consistency of approach in 
making CPE evaluations .… [T]here needs to be a system in place 
that ensures that marks are allocated on a consistent and 
predictable basis by different individual evaluators.”
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The BGC Must Ensure Procedural Fairness

 Duty to ensure fairness in the CPE process in light of the findings of the 
ICC Independent Expert that the string .GAY matches Dotgay’s definition 
of the gay community. 

 ILGA v. Afilias Expert Determination, ¶ 13:

“ILGA's standing has not been doubted by Afilias and is not to be doubted. To 
have standing the objector has to be an established institution associated with a 
clearly delineated community (Module 3.2.2.4 of the Guidebook), i.e. with a 
group that is publicly recognized as a community at a local and/or global level 
and has formal boundaries that enable a determination of what persons or 
entities form the community (Module 3.5.4 of the Guidebook, first test). The gay 
community is a clearly delineated community. It is publicly recognized as 
such in the language of the media, scholarship, and common usage, 
formed by millions of individuals whose gender identities and sexual 
orientations are outside of the societal norms for heterosexual behavior
and who, whether they are more or whether they are less organized, share the 
awareness of their special status. During the last century, the gay community has 
grown out of individuals with that special awareness into a community in its own 
right and is now a worldwide presence.”
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ICANN Has a Duty to Foster Diversity and 
Safety of the Internet Community

 Articles of Incorporation, Art. IV

“The Corporation shall operate for the benefit of the Internet 

community as a whole . . . .”

 Bylaws Art. III, § 1

“Seeking and supporting broad, informed participation reflecting the 

functional, geographic, and cultural diversity of the Internet at 

all levels of policy development and decision-making.” 
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The Denial of a .GAY Community gTLD will 
Undermine Diversity and Public Interest

 ICANN has a positive obligation to foster diversity on the Internet. The 

Community gTLD program is an attempt to fulfil that obligation. 

 This includes ensuring vulnerable and deserving communities are empowered 

and protected in the public interest. 

 Dotgay is the only applicant  for the .GAY gTLD with Public Interest 

Commitments, including: 

• Pledging to provide a minimum of 67% profits from domain name registrations to a 

separate foundation to support gay community initiatives. 

• Appropriate Authentication Policies to ensure community-appropriate material.

• Reserving key domain names as a community resource and support websites:  

Rights.gay; HIV.gay; Safe.gay; Suicide.gay; Health.gay; Ally.gay; 

Transgender.gay, Lesbian.gay; Queer.gay; Pride.Gay.
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The Bylaws and Articles Demand That the 
BGC Ensure Transparency

 Articles of Incorporation, Art. IV

“The Corporation shall operate for the benefit of the Internet 

community . . . through open and transparent processes . . . .”

 Bylaws Art. III, § 1

“ICANN and its constituent bodies shall operate to the maximum 

extent feasible in an open and transparent manner and 

consistent with procedures designed to ensure fairness.”
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IRP Panel and ICANN Board Confirmed 
Transparency Duty 

 Despegar IRP Panel, ¶ 145

“The Panel invites the Board to affirm that, to the extent possible, 

and compatible with the circumstances and objects to be achieved 

by ICANN, transparency and administrative due process should 

be applicable.” 

 Board Resolution dated 19 March 2016

“Board accepts the findings of the Panel’s Final Declaration . . . The 

Board also affirms that ICANN, as appropriate, will continue to 

ensure that its activities are conducted through open and 

transparent processes . . . .”
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The BGC Must Ensure Transparency

 EIU and ICANN staff have not disclosed the underlying

materials from the EIU analysis.

 The EIU withheld documents from both the BGC and Dotgay, 

preventing Dotgay from knowing how its Application was treated 

and the BGC from independently reviewing whether the 

principles of fairness and non-discrimination were satisfied.
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