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l. PURPOSE OF IRP PROCEEDINGS - EXECUTIVE SUMMARY

1. dSL'’s purpose for initiating this IRP is to haveetiRP Panel imposing measures on
ICANN to finally resolve the dispute occasioned IBANN’s unquestioned acceptance of
the recommendation and advice on the communityctibje by Dr. Tawil. ICANN should
not have accepted Dr. Tawil's advice for two maasons:
— By not disclosing a conflict of interest, Dr. Tawileated an appearance of bias in the
eyes of the parties and in the eyes of a reasotiabdeparty; and
— Dr. Tawil made an erroneous, unfair and discrimona@pplication of the standards

for evaluating SportAccord’s community objection.

2. Dr. Tawil failed to disclose his close ties to 8porting industry and to organizations
which were identified as supporting SportAccordd@nenunity objection. Research revealed
that Dr. Tawil and his law firm are closely linkéal TyC, an organization which paid bribes
and kickbacks to obtain and retain media rightgremits from at least one major organization
that was claimed to support SportAccord’s commualijection Annex 28 p. 38, para. 87).

Dr. Tawil and his law firm regularly advise on sutiedia rights contractg\(nexes 19 and

20). This strong appearance of bias is amplifiedtiy fact that dSL had successfully
challenged a previously nominated expert who hadecties with the IOC ke., one of the
organizations which was claimed to support Sporoddc- and the sports industi&r{nexes

11, 12 and 13 The appearance of bias created by this expevthe disclosed his

involvement in the sports industry in lugrriculum vitae(Annex 11) — is less strong than the
appearance of bias created by Dr. Tawil, who fatlednake any disclosure. Finally, the
appearance of bias is amplified even further byetlieneous application of the standards for
evaluating community objections. Consequently, I®Wshould have rejected Dr. Tawil’s
recommendation and advice. ICANN refused doingf@mjing dSL to seek recourse in this

IRP.



3. The IRP Panel has the jurisdiction to render densithat are binding upon ICANN
and that resolve the dispute. The IRP Panel's fasko look at whether ICANN'’s
unquestioning acceptance of the CPE Panel's aduick ICANN's refusal to review the

issues raised by Claimants are compatible with IGlANundamental obligations.

4. In their respective reviews, neither the ICANN Bbaor the IRP Panel is limited to
looking into the procedure only. Both the ICANN Boand the Panel should also look into

the substance of the case when circumstances snaeq

. JURISDICTION OF THE IRP PANEL
A. Preliminary remark: Claimant’s actions are timely

5. At the appropriate stage in the process, dSL rabgelctions to ICANN’s erroneous
acceptance of the challenged third-party deterngnabn the community application for
.sport. ICANN has argued at length that the timeGtaimants to object to the new gTLD
objection procedures had long passed. ICANN misaharizes dSL's request for IRP as a
“wholesale attack on the community objection prooegiulCANN relies on the reasoning
of the Panel in th®ooking.com IRP Declaratiofthe “Booking.com Panel”) to argue that
Claimants should have objected to the new gTLD alge process at the time the
Guidebook was first implementéd.

6. ICANN’s and the Booking.com Panel’s reasoning oe timing has no merit. The
Booking.com Panel ignored the fact that neitherdinmg similarity review process nor the
community procedures had been established and mnepieed in their entirety at the time the
Guidebook was adopted. At that time, it was nosfids for Booking.com, Claimants, or any
other interested party, to effectively challenge, ths yet unfinalized, process or procedures.

ICANN still had every opportunity to correctly ingrhent the community objection process

' ICANN's Response of 8 May 2015 to Claimants regémsIRP, paras. 6, 63-67.



in accordance with the applicable policy, the Gha@l#k and the fundamental principles in
ICANN'’s Articles of Incorporation (“Aol”) and Bylaw. The opportunity for Claimants to
challenge the erroneous application of the polanttie new gTLD program in violation with
ICANN’s fundamental principles only arose when flaavs in ICANN’s implementation of
the policy became apparent. At the time of the &dopof the policy or the Guidebook,
Claimants were effectively barred from challengihg Guidebook because they could not —
at that time — show any harm. The policy still regbdo be implemented, which can be seen,
inter alia, from the following facts: ICANN entered into a merandum of understanding
with the ICC regarding community objections only ih June 2012RM 30), i.e., after the
application window for new gTLDs was closed; potanbjectors had yet to decide whether
they wanted to file a community objection; pandii seeded to be trained and appointed;
the appointed panels had yet to apply the commubigctions standards and issue their
advice to ICANN; ICANN had still to perform a quglireview and assess the advice; the
ICANN Board had yet to exercise the necessary digedce before deciding if it accepted
the community objection panel’s advice.

7. Booking.com raised similar conceri@M 31), but the Booking.com Panel simply did
not draw a distinction between the adoption of glkeeeral principles and their subsequent
implementation. The Booking.com Panel limited @siew to ICANN’s compliance with the
letter, rather than the spirit, of the Guidebodkefrained from reviewing the Board’s actions
in implementing the Guidebook, asserting that tGANIN Board had ultimate discretion
whether or not to intervene.

8. Other panels disagree with the Booking.com Panéia). And rightfully so. Indeed,
ICANN'’s reasoning would logically result in any rew of the objection procedure being

denied, no matter how arbitrary the third partyed®ination may be.



9. For the sake of clarity, dSL does not express aotedale attack” on the community
objection procedures nor the Guidebook. Rather, idguests that the community objection
procedures be correctly implemented in accordantteI®@ANN’s Aol and Bylaws, and that

the standards, policies and procedures on commahjéections be applied in a fair, equitable
and non-discriminatory fashion. If it is the cabkatta literal reading of the Guidebook would
prevent a fair, equitable and non-discriminatorpleation of the standards, policies and
procedures for community objections, ICANN mustidey from the letter of the Guidebook
and honor its spirit to make sure that it implensdatg policies in accordance with ICANN'’s

fundamental obligations.

B. The IRP Panel is empowered to render decisions thate binding upon
ICANN

10. The IRP has all the characteristics of an inteomali arbitration. The IRP is
conducted pursuant to a set of independently dpedlionternational arbitration rules: the
ICDR’s International Arbitration Rules (“ICDR Rulgsas minimally modified by the
Supplementary Procedures for ICANN'’s Independenvid®e Process (“Supplementary
Procedures”). The IRP is administered by a provadenternational arbitration services. The
decision-maker is not ICANN, but a panel of neutralividuals selected by the parties in
consultation with the ICDR, and appointed pursuarthe ICDR Rules.

11. Within its New gTLD Program, ICANN created the IRS® as to provide an
alternative to dispute resolution by courts. Torsiita new gTLD application, Claimant had
to agree to eight pages of terms and conditi&M 6, Module 6). The terms and conditions
include a waiver of all Claimant’s rights to chalie ICANN’s decisions on Claimant’s
application in court or in any other judicial forymrovided that, as an applicant, Claimant
may utilize any accountability mechanism set fanthCANN'’s Bylaws RM5, Module 6-4).

Assuming that the foregoing waiver of any and adligial remedies is valid and enforceable,



the ultimate accountability remedy for Claimanthe IRP Cf. RM 32, para. 40RM 33,

para. 73).

12. The IRP is not a mere “corporate accountability ima@ism” aimed at ICANN'’s
internal stakeholders. The IRP is openatty person materially affected by a decision or
action by the Board (Article IV(3)(2) of ICANN’s Byws). It is made explicitly available to
applicants such as ClaimaiRNl 5, Module 6-4), who is by definition a third party.

13.  The IRP cannot fulfil its role as an effective aothust mechanism for accountability
(as required by ICANN'’s Affirmation of Commitmen(BM 4, Article 9.1) and ICANN’s
Bylaws RM2-3, Article 1(2)(10)) unless it be binding upon ICAN®therwise, the ICANN
Board’s discretion would indeed be unfettered a@BANN’s Aol and Bylaws would be
called into question.

14. A previous IRP panel ruled thafvtarious provisions of ICANN’s Bylaws and the
Supplementary Procedures support the conclusiontii@a[IRP] Panel’s decisions, opinions
and declarations are bindirigand that ftlhere is certainly nothing in the Supplementary
Rules that renders the decisions, opinions and adetbns of the [IRP] Panel either
advisory or non-binding(RM 32, para. 98).

15. Indeed, as per Article IV(3)(8) of the ICANN Bylaythe ICANN Board has given its
approval to the ICDR to establish a set of opegatirles and procedures for the conduct of
the IRP. The operating rules and procedures esleddliby the ICDR are the ICDR Rules as
referred to in the preamble of the Supplementaryc@&tures RM 32, para. 101). The
Supplementary Procedures supplement the ICDR R&gplementary Procedures,
Preamble and Section 2). The preamble of the ICDRIRprovides that[&] dispute can be
submitted to an arbitral tribunal for a final andrialing decisioir Article 30 of the ICDR
Rules specifies thafd]wards shall be made in writing by the arbitralldunal and shall be

final and binding on the partiésNo provision in the Supplementary Proceduresiates



from the idea that the Panel's decisions are bomdi@n the contrary, Section 1 of the
Supplementary Procedures defines an IRP Declarai@decision/opinion of the IRP Panel.
Section 10 of the Supplementary Procedures reqthiasIRP Declarations i) are made in
writing, and ii) specifically designate the prevwa party. Where a decision must specifically
designate the prevailing party, it is inherentipding. Moreover the binding nature of IRP
Declarations is further supported by the languagel @pirit of Section 6 of the
Supplementary Procedures and Article 1V(3)(11)fahe ICANN Bylaws. Pursuant to these
provisions, the IRP Panel has the authority to saniyndismiss requests that are brought
without standing, are lacking in substance, orfavelous or vexatious. It is clear that such a
decision, opinion or declaration on the part of tR Panel would not be considered
advisory only RM 32, para. 107).

16.  Finally, even if ICANN’s Bylaws and SupplementarsoBedures were considered to
be ambiguousquod non regarding the question of whether or not an IREI&ration is
binding, this ambiguity would weigh against ICANRhe relationship between ICANN and
Claimant is clearly one of an adhesion contractsdich a situation, the rule @ontra
proferentemapplies. As the drafter and architect of the IRBcBdure, it was possible for
ICANN, and clearly within its power, to adopt a pedure that expressly and clearly
announced that the decisions, opinions and demagsbf IRP Panels were advisory only.

ICANN did not adopt such a proceduRRM 32, paras. 108-109).

17. An IRP panel in a recent decision, Mistaprintdecision, made a distinction between
i) an IRP panel’'s finding on whether or not the Bbhas acted consistently with the Aol and
Bylaws and ii) the form of relief that the IRP pawan provide by directing the ICANN
Board either to take, or to refrain from takingyaction or decision. According to the panel
in the Vistaprint decision, the former is binding; the latter wouldn® only as a

recommendation to be reviewed and acted upon byGA&N Board RM 34, para. 140).



TheVistaprintIRP Panel attempted to support its reasoning f@yerce to a statement made
by a former Chair of the ICANN Board, who advocated 2009, that an IRP panel’s
recommendations be advisoRNM 34, para. 142).

18. However, the panel in th¥istaprint decision disregarded the fact that the IRP
procedure has been modified to make ICANN more @atadle, and that for the New gTLD
Program, the IRP procedure was conceived by ICANNh& ultimate dispute resolution
mechanismgupra para. 10). Maybe more importantly, the paneheMistaprintcase made
an erroneous reading of Article 1V(3)(11) of ICANS\NBylaws, when it stated that the Panel
may only recommend that the ICANN Board stay or take artjoacor decision RM 34,
paras. 136 and 143). However, nothing in the ICABMaws or the Supplementary
Procedures suggests that the examples of an IR&'panthority given in Article 1V(3)(11)
impose limits on the IRP Panel's authority. A reooemdation can be a binding
recommendation. No provision (be it in the Suppletasy Procedures, in the ICANN
Bylaws or elsewhere) limits the IRP Panel’s taskspant to the ICDR Rules of resolving the
dispute with a final and binding decisianf(a). This has been the interpretation of most IRP

panels appointed in the context of the New gTLDgPam (nfra; RM 33, 35 and RM 36.

19.  For all these reasons, the IRP Declaration is hopdpon ICANN.

C. The IRP Panel has the authority to grant the affirmative relief that would
finally resolve the dispute

20. The right to an independent review ig Significant and meaningful one under the
ICANN’s Bylaws. This is so particularly in light thfe importance of ICANN’s global work in
overseeing the DNS for the Internet and also theghweattached by ICANN itself to the
principles of accountability and review which ungierthe IRP proceS§RM 35, para. 59).
The IRP Panel's authority is not limited to a simpleclaration that ICANN breached its
obligations under its Aol, Bylaws and the Applic&uidebook. The task of an IRP panel is
to resolve the dispute: the applicable ICDR Rubes fupplemented by the Supplementary

7



Procedures) are designed to resolve a dispute bettine parties; the panel is instructed to
arbitrate and to render final and binding awar@®ee(Preamble of ICDR Rules:These
Procedures are designed to provide a complete thspesolution framework for disputing
parties”; Article 20(2) ICDR Rules: The tribunal shall conduct the proceedings withew

to expediting the resolution of the disputeérticle 30(1) ICDR Rules: Awards shall be

made in writing by the arbitral tribunal and shalé final and binding on the partiég.

21. To resolve the dispute and to offer effective redrm an applicant, the IRP Panel
may issue a binding recommendation regarding wbiabra ICANN must take in order to
cease violating its obligations. Indeed, IRP pafiets/e the power to recommend a course of

action for the Board to follow as a consequencarof declaration that the Board acted or

failed to act in a manner inconsistent with ICANNKicles of Incorporation, Bylaws or the
Applicant Guidebook.(RM 37, para. 126, emphasis added). The point is allsthenger
here, as ICANN created the IRP specifically to be $ole dispute resolution mechanism
available to new gTLD applicantsuprg).

22.  Previous IRP panels have given binding recommenidsitio ICANN:

- In the GCC case, the emergency panelist made tbeler by way of an interim
declaration and recommendation to the ICANN Boduat {...] ICANN shall refrain
from taking any further steps towards the executddra registry agreement for
.PERSIANGULF, with Asia Green or any other entitytil the IRP is completed, or
until such other order of the IRP panel when cdostd’ (RM 35, para. 96);

- In theDot Registrycase, the emergency independent review pan€@RDERED that
ICANN refrain from scheduling an auction for themngTLDs .INC, .LLP and .LLCT
(RM 36, p. 19);

— In the DCA case, the IRP Panel issued a binding recommendé#tiain “1CANN

continue to refrain from delegating the .AFRICA @Trand permit DCA Trust's



application to proceed through the remainder of tleev gTLD application process

(RM 37, para. 149).
23. As a result, the applicable rules and the jurispnegé clearly establish that an IRP
panel is authorized to grant affirmative relief.
24. In the Vistaprint case, the IRP Panel issued a non-binding recomatiendfor the
ICANN Board. As explained above, this IRP panelsidered its authority to be limited to
issuing non-binding recommendations on the basianoérroneous and isolated reading of
ICANN’s Bylaws RM_34, para. 149). The panel in thé€istaprint case recognized
nonetheless that it would not be uncommon for ilddials, companies or even governments
to agree to participate in binding dispute resolutprocesses with third parties in similar
circumstancesRM 34, para. 147). Also important is that the IRP Paméhe Vistaprintcase
was unable to agree on the question of whethelGA&IN Board had complied with i) the
standard of non-discrimination imposed by Articl@&) of ICANN’s Bylaws, and ii) the
relevant core values in Article 1(2) of ICANN’s Bavs €.9, applying documented policies
neutrally and objectively with integrity and faiss) RM 34, para. 189). Instead of ruling on
the issue, theé/istaprint Panel referred the matter back to the ICANN Boajiging the
ICANN Board the opportunity to exercise its judgmen the issueRM 34, paras. 191,
197). The Panel considered that the ICANN Board matdyet had the opportunity to do so.
However, once the ICANN Board considers the issaad-it must do so pursuant to Article
IV(3)(21) of ICANN'’s Bylaws — the ICANN Board shalirefrain from violating the Aol and
ICANN'’s Bylaws. The issue of disparate treatmerd &air application of ICANN’s policies
could again be brought before an IRP panel, as ian IRP panel’s task to examine
compliance of the Board’s actions and inaction$ihe Aol and ICANN'’s Bylaws. The IRP
Panel in theVistaprint case did not act in accordance with the ICDR Rudssit did not

finally resolve the dispute. Théistaprint case illustrates the need for an IRP panel to grant



affirmative relief, as was understood by the IRPdPain theDot Registry GCC andDCA

cases.

[I. THE OBLIGATIONS OF ICANN AND ITS BOARD REGARDING
COMMUNITY EXPERT DETERMINATIONS

25.  ICANN only acts through its Board, and the ICANN&B0d has ultimate responsibility
for the New gTLD Program. (Article 11(1) of the IOMN Bylaws; RM 5, Module 5-4)
ICANN has previously confirmed this, arguing thatli@rnian law requires that all activities
and affairs of ICANN be managed and that all coapmrpowers be exercised under the
ultimate direction of the BoardR(M 38, para. 41).

26. However, the fact that the ICANN Board exerciselstiaé corporate powers of
ICANN does not mean that its actions are beyondtsgr or that the ICANN Board has
unlimited discretionary powers. The Board must sbtmply with its fundamental obligations
and can be held accountable for any violation thfefRuling otherwise would imply that no
Californian corporation could be held accountahte court or be subject to binding
(international) arbitration.

27. In this respect, one must distinguish between & BANN Board’s internal role
towards its stakeholders, and ii) ICANN (and th&MNIN's Board)’s external responsibility
towards third parties. Internally, towards its stfaélders, ICANN might be able to argue that
its Board retains ultimate decision-making poweunpjsct to its governing principles.
Externally, the ICANN Board’s discretionary powsrlimited. ICANN and its Board must
offer redress, when its decisions or actions hdmna parties. ICANN has the obligation to
act “consistently with relevant principles of internat&@ law, including the general
principles of law recognized as a source of inteioraal law’ by virtue of Article IV of the
Aol (RM 27, para. 140).

28. The ICANN Board’s latitude in its decision makinge$ not bestow the Board with
“an unfettered discretion in making decisions. [..heTdecision or action [of the ICANN

10



Board] should be based on a reasoned judgmenteoBtiard, not on an arbitrary exercise of
discretiof (RM_35, para. 76). Some of ICANN’s obligations are sodamental that
limitations to the ICANN Board'’s discretion are éxply mentioned in the ICANN Bylaws.
In this respect, the ICANN Bylaws expressly providat ICANN may not discriminate and
that it must operate in an open, transparent andi@nner:
“ICANN shall not apply its standards, policies, @duares, or practices
inequitably or single out any particular party fatisparate treatment unless
justified by substantial and reasonable cause, saglthe promotion of effective
competition’. (Article 11(3) of the ICANN Bylaws)

— “ICANN and its constituent bodies shall operatehtmaximum extent feasible in
an open and transparent manner and consistent wrthitedures designed to
ensure fairness(Article 111(1) of the ICANN Bylaws)

29. The obligations of the ICANN Board in its decisiaraking are feinforced by the
standard of review for the IRP process [...] whendhgon of the Board is compared to the
requirements under the [Aol] and BylaWw$§RM 35, para. 77). As made apparenter alia

by the applicable standard of review, ICANN Isotind by its Bylaws to conduct adequate
diligence to ensure that it [is] applying its prakees fairly” (RM 37, para. 105).

30. It is unsustainable for ICANN to adopt a purely gess-focused position. The
ICANN Board has an overriding responsibility to redhir, reasoned and non-discriminatory
decisions under conditions of full transparencym@y following the processes and
procedures developed by ICANN cannot alone beaefft grounds for declining to review a
decision. If the requirements of fairness, reasaeeision-making, non-discrimination and
transparency have not been met in the implementatfothe process and procedures, the
ICANN Board must, when invited to do so, conduat@aningful reviewRM 37, para. 107).

Claimants understand that the ICANN Board may bgquired to take advice and

11



recommendations from its constituent bodies ordtiparty experts into consideration;
however, the Board is not obliged to follow thoseammendationsRM 37, para. 111).
Also, when the ICANN Board receives an advice aonemendation, it is expected to (at the
very least) investigate the matter before takirgpeision RM 37, para. 113), and conduct a
meaningful review when reviewing a challenged denigRM 37, para. 107).

31. With respect to expert determinations on communityjections, the expert
determination has no effect unless ICANN acceptant there is no legal basis for ICANN
to accept it unquestioningly. The Guidebook may e that the findings of a DRSP panel
will be considered an expert determination and @d¥hat ICANN will accept within the
dispute resolution procesB¥ 5, Module 3-17). However, that is no reason for tBANN
Board to refrain from its obligation to exercise ihdependent judgment when considering
the expert advice. As mentioned above, the ICANMMEdas ultimate responsibility for the
New gTLD ProgramRM 5, Module 5-4), and the ICANN Board does not acpoesibly if

it unquestioningly accepts an expert determinatma advice without performing the
necessary due diligence as to the expert’s quatlifins, independence, impartiality and fair
and correct application of the applicable standards

32. Interventions by the ICANN Board in specific casepport the finding that an expert
determination is not a final decision. When ICANNasv asked to review expert
determinations on so-called string confusion olpest (SCO), the ICANN Board intervened
to address gerceived inconsistent or otherwise unreasonabl® &pert Determinatioris
(RM _43). ICANN never explained why it intervened with pest to some of the inconsistent
and unreasonable SCO expert determinations, batedlenot to intervene with respect to

equally consistent and unreasonable community bbjeexpert determinations.

12



V. THE IRP PANEL'S REVIEW ON THE MERITS OF THE CASE
A. The IRP Panel controls ICANN and its Board’s exerae of its discretion

33. The Applicant Guidebook explicitly provides that &applicant may utilize any
accountability mechanism set forth in ICANN’s Byddar purposes of challenging any final
decision made by ICANN with respect to the appbcat(RM 5, Module 6-4). An ICANN
decision only becomes final when its Board has esged itself on the issue. Any other
reasoning would be impossible according to ICANNVen logic: that all the activities and
affairs of ICANN must be managed and that all coap®powers must be exercised under the
ultimate direction of the Board. As confirmed iretApplicant Guidebook, the ICANN Board
remains responsible for the New gTLD Progr&&M(5, Module 5-4). And any final decision
can be challenged in an IRP. Even if a decisiomasle entirely pursuant to the Guidebook,
that decision remains subject to possible reviewhbyIRP PanelRM 35, para. 79)E.g, the
ICANN Board’s decision regarding the DCA Trust'spépation for .africa might have been
correct from a purely process-focused perspective;fact that the Board’s actions and
inactions with respect to DCA Trust’s applicatitwmere not procedures designed to insure
the fairness required by Article 111[(1) of the IGIN Bylaws] was sufficient for the IRP
Panel to conclude that the Board's actions andtimas were inconsistent with the Aol and
Bylaws, and required reviewRM 37, para. 109). It is not too late to challenge eithe
applicable policy or the Guidebook, if implemeratiis inconsistent with the Aol and
Bylaws. According to established case law of th8.l8upreme Court, a policy’s age or the
age of an implementing regulation cannot be useahasxcuse for clear inconsistency with
fundamental legal principlésEven if a statute of limitations is imposed onlEhaes to a

specific policy, it does not prevent those affectsdthe application of the policy from

2 Seee.g, Brown v. Gardner513 U.S. 115, 122 (1994R# 39); Rapanos v. United States47 U.S. 715, 752
(2006) RM 40).
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challenging that application on the grounds thatghblicy conflicts with a more fundamental
legal principle®

34. As explained above, the Expert Determination ordgdmes final when the parties
have accepted the Expert Determination or whedG@ANN Board has dutifully expressed
its opinion. When the Board intervenes (or eleat$ to intervene) regarding an expert
determination advice, that action (or inaction)tleé Board is subject to review by the IRP
Panel. The IRP Panel must review and determinehehehe contested actions of ICANN
and its Board are consistent with i) ICANN’s AoldaBylaws and ii) secondary rules created
by ICANN. These rules require ICANN and its Boaodact in good faith and in accordance
with the principles of international law. The IRRrfel's mandate includes a review as to
whether or not ICANN’s Board acts in a discrimingtomanner with regards to its
interventions on CPE, and as to whether ICANA¢t[s] and make[s] decisions ‘neutrally
and objectively with integrity and fairnesstRM 37, paras. 95-97).

B. The IRP Panel adopts an objective standard of rewve

35. IRP panels are required “tobjectively’ determine whether or not the Boardi$ians
are in fact consistent with the [Aol], Bylaws andi@book (RM 42, para. 111RM 37,
para. 75). They must appraise the Board's conduutlependently, and without any
presumption of correctne$s(RM 42, para. 111;RM 37, para. 75). Consequently, the
standard of review in an IRP is le novo, objective and independeme, which does not
require any presumption of correctnésRM 37, para. 76see alsRM 42, para. 112-114;
RM 27, para. 136RM 34, para. 125).

C. The remit of the IRP Panel’s s review covers bothnpcess and substance

36. The IRP Panel is competent to determine whetheNIRA implementation of the

3 Weaver v. Federal Motor Carrier Safety Admird4 F. 3d 142, 145 (D.C. Cir. 2018M 41).
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CPE - and in particular the Board’s actions andtinas in this respect — were consistent
with ICANN’s Aol and Bylaws. The IRP Panel’s tasktails a review as to whether ICANN
and its Board act fairly, neutrally and in a nosetdiminatory manneiRM 37, para. 94). The
Panel must review ICANN’s compliance with its funaiantal obligations, including:

— Did ICANN apply its policies heutrally and objectively, with integrity and fagss?
(Article 1(2)(8) of the ICANN BylawsRM 37, paras. 94-96);

— Did ICANN operate“in an open and transparent manner and consisteifth w
procedures designed to ensure fairri@dggrticle I1i(1) of the ICANN Bylaws);

— Has ICANN applied its standards, policies, procedures, or practicesquitably or
single[d] out any particular part for disparate @mément without justification by
substantial and reasonable cause? (Article II(3hefICANN Bylaws;RM 37 para.
96).

37. To assess whether ICANN has applied its standpal&ies and procedures in a fair,
equitable and non-discriminatory fashion, it is emgive that the IRP Panel reviews the
application of standards, policies and procedumedetail. One cannot investigate whether a
standard was applied fairly and correctly withadKing into how the standard was applied.
A review of the substance is required, and it nniesexamined whether standards have been
applied consistently to ensure fairness and nocrdignation. The ICANN Board has
consistently refused to perform such a review, sndurrently arguing that an IRP panel
should not engage in such a review. Arguing th@hé reconsideration process is for the
consideration of policy-or process-related complgiffAnnex 21, p. 13), the ICANN Board
deliberately refused to examine whether the stahdas applied correctly, fairly, equitably
and in a non-discriminatory manner. The ICANN Boardtead limited its review to the
guestion of whether the DRSP Panel had made meafidime applicable standard. Such a

limited review is not a meaningful one. Moreovére iCANN Board failed to address the
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appearance of bias of Dr. Tawil. The BGC limitesklf to the statement that dSL had not
given an explanation for why it could not have suted information regarding Dr. Tawil's
conflict of interest beforeAnhnex 25. However, as explained in dSL’s request for IB8I
had provided this explanation to ICANNCANN’s Ombudsman considered that dSL had
performed an adequate due diligence and searchthahdhere was an entirely reasonable
reliance upon Dr. Tawil’s certificate of impartiglilAnnex 23 p. 3). The fact that dSL found
out about the appearance of bias after the expetrmination was rendered is no
justification to deprive dSL of its due processhtgy Depriving dSL of its due process rights
and a right to a fair trial violates internationplblic order. A decision or expert
determination that violates these fundamental sight bar to givinges judicataeffect to an
expert determination and advice.

38. Rather than correcting the procedural and subsfargirors in the expert
determination, the ICANN Board discriminated againSL even further by granting
remedies to certain other parties, but not to d&.mentioned above, the ICANN Board
intervened to addresspérceived inconsistent or otherwise unreasonableD SExpert
Determination$ (RM 43). However, the ICANN Board never explained whglécted not to
intervene with respect to other SCO expert deteatiuns that were just as unreasonable
(RM_44-45). On 9 October 2015, théistaprint IRP panel recommended that the ICANN
Board exercise its judgment on the question of twreain additional review mechanism be
appropriate to re-evaluate an SCO expert determman view of ICANN’s Bylaws
concerning core values and non-discriminatory tneat QM 34).

39. It is not justifiable for ICANN to invoke the fadhat the Guidebook does not

explicitly mention good faith and due process guosges in order to deny applicants their

* Request for IRP, para. 49.

16



elementary right to due process. The ICANN Boardterventions with respect to certain
specific expert determinations show the Board'ditgbto adapt the implementation of
ICANN policies in cases where there has not been dpplication of those policies.
However, ICANN and its Board fail to provide reaabte justification for intervening in
some cases and not in others. That is simply arfgitr

40. Moreover, the Guidebook makes explicit mentionhaf &vailability of accountability
mechanisms, which are designed to offer applicantaeaningful review and serve as a

guarantee of due process.

V. RESPONSE TO ICANN'S ARGUMENTS ON THE MERITS OF THE CASE
A. ICANN is misrepresenting Dr. Tawil’s conflict of interest

41. ICANN submits that Dr. Tawil was not required tesabse his involvement in the
sports industry and his relationship with DirecTMlalryC in broadcasting agreements with
the 10C. According to ICANN, no provision in the ABGuidelines on Conflicts of Interest
would require Dr. Tawil to disclose this informatidCANN considers that the relationship
with DirecTV and TyC is adverse to the I0C.

42. The IBA Guidelines offer valuable advice on corliof interest in international
arbitration. They contain general standards reggrdimpartiality, independence and
disclosure, as well as lists with practical exaraprewhich the general standards are applied.
The IBA Guidelines specify thaftthese lists cannot cover every situation. In edises, the
General Standards should control the outcdm{@&M 46, p. 17) The general standards
provide inter alia that a panelist shall disclose to the parties, atmtration institution or
other appointing authority the facts or circumsemnthat may, in the eyes of the parties, give
rise to doubts as to the arbitrator’s impartiatityindependence.

43. In the case at hand, dSL’s successful challenga pifeviously nominated panelist

because of his activities in sports law and hi®ivement with sports federations, such as the
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IOC show that, in the eyes of the parties, acésiin sports law and involvement with sports
federations gave rise to doubts as to a paneimpartiality or independence. As a result, the
fact that Dr. Tawil and his law firm have vestetenests in dealings with the 10@r{nexes

19 and 20, and that Dr. Tawil has been lecturing on dispa®lution in major sport-hosting
events at a high-profile conferencAnfex 195 should have been disclosed. ICANN’s
argument that Dr. Tawil did not have to discloses ihformation, because the conflict of
interest in his case purportedly does not exacdychmany of the IBA'’s practical examples is
a tenuous one. The general standard required diseloMoreover, Dr. Tawil's conflict of
interest closely matches numerous situations otBtA&s Red and Orange lists.

44. In assessing Dr. Tawil's conflict of interestigtimportant to unravel the dynamics of
the monetized sporting industry. A broadcasting gany which is interested in obtaining
broadcasting rights for a major sporting eventas simply adverse to the organizer of the
event, as ICANN wants this IRP Panel to believeAfiDl’'s response, para. 48). The interests
of the broadcasting company are very much alignig the interests of organizations such
as the 10C, FIFA and related associations. It wdagdcharmful for Dr. Tawil's and his law
firm’s significant clients to go against the intst® of the IOC and its related associations,
such as SportAccord. Indeed, because of the largadial interests in sponsoring and
broadcasting events such as the Olympic GamesedfltFA World Cup, companies such as
TyC and DirecTV make great efforts and concesstonaccommodate the interests of the
“adverse” party with a view to obtain the broadoagstand/or sponsorship rights. TyC went
too far in accommodating the interests of orgasizdrmajor sports events, and paid bribes
and kickbacks to obtain and retain media rightdremis Annex 28 p. 38, para. 87). That is
one of the reasons why a controlling principal g€CTwas indicted in May 2015 by the Grand
Jury of the United States District Court of the t€as District of New York Annex 28 p. 14,

para. 29). The fact that TyC'’s president is a sepaitner in the same law firm where Dr.
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Tawil is also a senior partner does not remove dBé&’s justifiable doubts as to the
impartiality and independence of Dr. Tawil to rende expert determination in relation to
dSL'’s application for .sport.

45. By any standard, the appearance of impartialityiaddpendence of Dr. Tawil to rule
on SportAccord’s objection is compromised. As wasmdnstrated by the successful
challenge by dSL of the previously nominated expeithe .sport case , when ICANN and
the ICC adopted a strict standard concerning asfbf interest. ICANN had adopted a code
of conduct according to whicHu]nethical actions, or even the appearance of compse,
[were] not acceptable (RM_5, Module 2-31). Panelists had texclude themselves from
participating in the evaluation of an applicatiofy to their knowledge, there [was] some
predisposing factor that could prejudice them widspect to such evaluatiboriRM 5,
Module 2.-32). Breaches of ICANN’'s code of condimt a panelist would result in
discarding the assessment by that pandiist 6, Module 2-35).

46. ICANN argues that the standards of its code of achébr panelists would not apply
to Dr. Tawil Annex 25 pp. 10-11). However, ICANN’s code of conduct agglto any
evaluation panelistRM_5, Module 2-31), and, according to ICANN’s own défon, an
evaluation panelist is any individual associatethwhe review of an applicatiorRM 5,
Module 2-34). Dr. Tawil was clearly an individuatsaciated with the review of dSL’s
application. Hence, there is no reason why ICAN&8de of conduct should not apply to Dr.
Tawil. There also is no justification for ICANN thscriminate between the ethical standards
for panelists evaluating unchallenged New gTLD ggaplons and the ones evaluating
applications that were challenged by a third pamyview of the contentious nature of
objection proceedings, the standards should beshigtther than lower. Moreover, ICANN
specified that its code of conduct contained mimmatandardsEM 5, Module 2-34). As a

result, there is no legal basis for a panelistajection proceedings to adopt a lesser standard.
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B. Whether or not the ICC followed its dispute resoluion rules does not
prevent the ICANN Board from evaluating compliancewith the Aol and
Bylaws

47.  ICANN goes to great lengths to argue that the I6i®fed the process.

48. However, whether the ICC followed its dispute resioh rules on conflicts of interest
is of no relevance. The conflict of interest wascdvered — and could only be reasonably
discovered — after Dr. Tawil rendered his detertmomaand advice. The ICC Rules of
Expertise do not govern this situation, and the folowed the process on conflicts of
interest Annex 22. However, Dr. Tawil frustrated ICC’s process lailihg to make the
necessary disclosures in his DAASII, and by dectprihat there were no facts or
circumstances, past or present that he shouldodisdlecause they might be of such a nature
as to call into question his independence in thesegf any of the parties and no
circumstances that could give rise to reasonahblitdcas to his impartialityAhnex 14. As
demonstrated in dSL’s RfRs, request for IRP antiénpresent reply, that declaration is false.
In making this false declaration, Dr. Tawil violdtéhe applicable conflicts of interest rules
and process of both the ICC and ICANN. Thereforeyalue can be attached to the expert
determination, which was rendered by Dr. Tawil.dR&pg the recommendation and advice
by Dr. Tawil is not a matter for the ICC; it is aatter for ICANN. And rejecting such
recommendation or discarding a review that was gotadl in violation of ICANN’s code of
conduct was something that ICANN promised it wodddin Module 2-35 of the Guidebook
(RM5).

49. To draw an analogy: the ICC would or could neverurarbitral awards, even if the
arbitrator(s) had violated general norms of intéomeal law by disregarding fundamental due

process standards. However, such an award woutlthéeforceable and would be annulled

® ICANN's Response, paras. 42 and following.
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by the competent authorities reviewing the awartle TCC cannot prevent this from
happening and cannot be blamed for it.

50. ICANN — a corporation which must abide by generai@ples of international law —
was requested to review the ICC expert determinatiad to correct the due process
violations, which were committed by the appointegest. Instead of focusing its review on
the due process violations committed by the explith are a compelling reason to discard
the expert determination, the ICANN Board limités ieview to determining that the ICC
complied with the process. Such a review is obviouseaningless and at odds with

ICANN'’s obligations under its Aol and Bylaws.

C. The ICANN Board improperly refused to consider theOmbudsman’s
report and Dr. Tawil's appearance of bias

51. The ICANN Board failed to exercise due diligenced acare in not having a
reasonable number of facts in front of it. In parkar, the ICANN Board decided not to
consider a report from its Ombudsman, recommenthiag the ICANN Board organize a
rehearing of the .sport community objection.

52. ICANN argues that its Board properly refused tossder the Ombudsman’s report
and recommendation, alleging that the Ombudsmapert was not a final one (ICANN'’s
response, paras. 54-55). According to ICANN, neittitee ICC nor Dr. Tawil had an
opportunity to respond to dSL’s allegations (ICANNEsponse, para. 54).

53. However, dSL informed the ICC about the issue aly @s 15 January 2014fnex
16). Dr. Tawil had been informed by SportAccord onMay 2014 Annex 29, i.e., before
the BGC considered the issue on 21 June 2014 dncelibe ICANN Board considered the
issue on 18 July 2014. Dr. Tawil never sought spoad to dSL’s statement of the facts.

54.  Moreover, the Ombudsman took into account ICC’sitmws in his report. On 13
February 2014, the Ombudsman informed dSL that é&= apening a dialogue with the ICC.
On 27 March 2014, the Ombudsman informed dSL teav&nted to see the ICC’s response
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before he madea‘final decisiofi (Annex 30. On 29 March 2014, the Ombudsman reported
that he had seeritfe reply from ICC (Annex 31), and on 31 March 2014, the Ombudsman
issued his report with his recommendation to th&NS! Board Annex 23. There were no
indications at the time that the Ombudsman’s repond his recommendation were not final.
As a result, there was no need for dSL to seekwa“fieal” report. The ICC’s position had

not changedAnnex 32 Resp. Ex. 05 and 0f and Dr. Tawil elected not to resporsaifrg.

55.  Finally, ICANN’s allegation that a complaint wittheé Ombudsman may not be
pursued concurrently with another accountabilitchamisni is both irrelevant and untrue. It
is irrelevant as there was no need for dSL to pursucomplaint after the Ombudsman had
issued his report and recommendatidmriex 23. It is also untrue: ICANN’s Bylaws
provide that the Ombudsman shall act as a neudir&y n matters for which the RfR policy
and IRP have not been invoked (ICANN’s Bylaws, élgs V(2) and V(3)(1)). ICANN’s
Bylaws set forth only what the Ombudsman must Heytdo not prevent the Ombudsman

from carrying on his activities once an RfR or IREnitiated.

D. ICANN made an erroneous application of the communit objection
standards

56. ICANN argues that the BGC found no support for @knt's contention that the Dr.
Tawil applied the wrong standard for assessing conityi objections. ICANN tries to refute
dSL’s argument that Dr. Tawil's expert determinatio'as erroneous, unreasonable and
discriminatory by referring to the fact that, inosimer case a different expert upheld a
community objection by SportAccord for .spotts.

57. However, the expert determination on .sports wadenigy the same expert who was

first appointed to rule on SportAccord’s objectitm .sport, but whose appointment dSL

® ICANN's response, para. 54.
" ICANN's response, para. 24.
8 ICANN's response, para. 58.
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successfully challenged, because of the expertisecties with the IOC and the sports

industry Annexes 11-13: RM 4Y. The expert determination on .sports is currebyng

challenged in an IRP, initiated by the applicant .&ports RM 48). No account should be
taken of the determination on .sports.

58. In contrast, account should be taken of the factet out in the Guidebook and of the
fact that Dr. Tawil failed to apply them, as sholndSL in its two RfRs and in its request
for IRP. Moreover, the IRP Panel should not simpysider whether the factors set out in
the Guidebook were applied; it must be assessedhether not ICANN’s policies on new
gTLDs were applied fairly, equitably and withousdclimination. ICANN is correct when it
states that it is not the role of the BGC or an IRkhel to $econd-guess the substantive
determinations ofndependent, third-party service providers or expefis The IRP Panel’s
role is to evaluate whether ICANN'’s policies weppked in a manner consistent with the
Aol and Bylaws. The IRP Panel’'s review encompassesview as to whether due process
principles and general principles of internatiolaal were complied with. These fundamental
rules are not complied with when the independemckimpartiality of third party “experts”
is jeopardized.

59. Moreover, many of the organizations named as stigpoto SportAccord in its
community objection have openly distanced themselk@m SportAccord. The International
Association of Athletics Federations and the Iraéional Shooting Sport Federation resigned
their membership Annex 33. The International Paralympic Committee withdraw an
associate member, as did the rowing, modern pdotatkiolleyball and rugby federations

(Annexes 34, 35, 36, 37Many IOC federations as well as AIOWF, ARISF ah8OIF

suspended their membershifinfiexes 34, 37, 38 If SportAccord ever represented the

° ICANN's response, para. 61 (emphasis added).
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sports “community”, it can no longer claim to reggat this “community”. A community
objection can only succeed if the objector showameng other requirements — that it is
representative of the community and that therellbstntial opposition from the community
(RM_5, Modules 3-22 and 3-23). These requirements aearlgl not fulfilled, as is
demonstrated by the withdrawal of many of the oigtions which SportAccord claimed to
represent. Also in this respect, dSL argues thablging the challenged expert determination
would not be a fair and equitable application @& policy on community objections.

VI. THE IRP PANEL MUST ORDER ICANN TO REJECT THE EXPERT

DETERMINATION THAT GRANTED SPORTACCORD'S COMMUNITY
OBJECTION

60. In its request for IRP and with the present Repl$L has shown that the Expert
Determination on SportAccord’s community objectinlates both process and substance.
As the IRP Panel’s task includes a review as totldrelCANN discriminated in the
application of its policies and standards, the IR&hel is obliged to consider how the
standards were applied in different cases. Sudavi@w would show that the standards for
community objection were applied inconsistently aedroneously in the case of
SportAccord’s objection. ICANN has always madedtyclear that the requirements to be
met in order to successfully issue a community cige are strict. As demonstrated in
Claimants’ request for IRP and in the present ReflyortAccord was only granted its
community objection because the Panel applied éng stringent requirements in an unusual
and inaccurate manner (Request for IRP, parasa@éadlowing).

61. ICANN and its Board should never have accepted sacherroneous expert
determination advice. Moreover, recent reports shgwhat the objector’s organization has
fallen into complete disarray indicate how fragike initial objection was and show that
SportAccord’s community objection should necesgdail.

62. Relief must be efficient and procedurally econominy relief ordered must
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effectively prevent another unfair, arbitrary and discriminatory decision. Claimant is
convinced that SportAccord’s objection would have failed — and that there would have been a
different decision on the merits — if the community objection process had been organized,
implemented and supervised in accordance with ICANN's established policies and ICANN'’s
fundamental obligations. In fact, a proper implementation of the community objection
process would have led to a different decision on the merits. The IRP Panel is capable of
making this determination and is therefore competent to establish that the granting of

SportAccord’s community objection must be rejected by ICANN.

VIl. RELIEF REQUESTED

63. Based on the foregoing, and reserving all rights to rebut ICANN'’s response in further

briefs and during a hearing, the Claimant respectfully requests that the Panel:

» Declare that ICANN has breached its Articles of Incorporation, its Bylaws, and/or the
gTLD Applicant Guidebook;

» Declare that ICANN must reject the expert determination granting SportAccord’s
community objection;

* Award the Claimant its costs in these proceedings; and

* Award such other relief as the Panel may find appropriate in order to ensure that the
ICANN Board follow its Bylaws, Articles of Incorporation, or other policies, or other
relief that the Claimant may request after further briefing or argument.

Respectfully submitted,

= .
# s/ el
Flip Petillion,
Crowell & Moring LLP ﬂ j p. )*""'
Contact Information M <
Redacted {'
Counsel for Claimant

25



Table of Contents

l. Purpose of IRP Proceedings — EXECUtIVE SUMMAIY o evvvveevviiriniiiiiiieaeeeeeeeeeenn 1.
II. Jurisdiction of the IRP Panel...........coooiiiiiii e 2
A. Preliminary remark: Claimant’s actions are timely...........cccccvvvvvvviiviiicciieeeeenn. 2
B. The IRP Panel is empowered to render decisionsatieabinding upon ICANN ...4
C. The IRP Panel has the authority to grant the aéftrme relief that would finally
rESOIVE the QISPULE.......eiieiiiiei e e e e e e e e 7
lll.  The obligations of ICANN and its Board regardingn@ounity Expert Determinations
IV.  The IRP Panel’'s review on the merits of the case..........cccceevvveiiiiiiiiiiiiiiiines 13
A. The IRP Panel controls ICANN and its Board’'s exa®f its discretion ........... 13
B. The IRP Panel adopts an objective standard ofwevie.............ccccvvvvvvvniinnnnnn. 14
C. The remit of the IRP Panel’s s review covers battess and substance ........... 14
V. Response to ICANN'’s arguments on the merits OCHER ..., 17
A. ICANN is misrepresenting Dr. Tawil’s conflict ofterest...............ccceevevviiiiinnnns 17
B. Whether or not the ICC followed its dispute resiolntrules does not prevent the
ICANN Board from evaluating compliance with the Aaid Bylaws ................. 20
C. The ICANN Board improperly refused to consider @mbudsman’s report and
Dr. Tawil’s appearance oOf DIas ..........oooieeeeeeiiiiiii e 21
D. ICANN made an erroneous application of the comnyunijection standards ...22
VI.  The IRP Panel must order ICANN to reject the exdetermination that granted
SportAccord’s COMMUNItY ODJECTION ...........uummmmeeeeeeiiire e e e e e e e e e e e e e e e e s 24
VII.  Relief REQUESTEA ......cco ot e st e e e e et e e e e et et s ss e as 25



Annex 1 -
Annex 2 -

Annex 3 -
Annex 4 -
Annex 5 -
Annex 6 -
Annex 7 -
Annex 8 -
Annex 9 -
Annex 10 -

Annex 11 -
Annex 12 -

Annex 13 -

Annex 14 -

Annex 15 -
Annex 16 -
Annex 17 -
Annex 18 -
Annex 19 -
Annex 20 -
Annex 21 -

Annex 22 -
Annex 23 -
Annex 24 -
Annex 25 -

Annex 26 -
Annex 27 -

Annex 28 -
Annex 29 -
Annex 30 -
Annex 31 -
Annex 32 -

Annex 33 -

List of annexes

dSL'’s application to operate the .spdittD (Application ID 1-1174-59954)
SportAccord’s application to operate smort gTLD (Application ID 1-1012-
71460)

Expert Determination in ICC CASE No. EXPL/ICANN/88

Information on Famous Four Media

Letter from 10C to ICANN of 16 March 2010

Letter from IOC to ICANN of 1 FebruaryZD

Letter from IOC to ICANN of 4 April 2011

Letter from counsel to I0C to ICANN oflaily 2011

List of SportAccord support

dSL’s response of 21 May 2013 to Sparthd’'s community objection in
ICC CASE No. EXP/471/ICANN/88

Letter from ICC to dSL of 25 June 20lighweurriculum vitaeof Mr. Taylor
Email from dSL to ICC of 27 June 2013aldnging the appointment of Mr.
Taylor

Letter from ICC to dSL of 25 July 2018cepting the challenge of Mr.
Taylor’'s appointment

Letter from ICC to dSL of 30 July 2018&mcurriculum vitaeand DAASII of
Dr. Tawil

Request for Reconsideration 13-16 ad fin 8 November 2013

Letter from dSL to ICC of 15 Januaryl20

dSL’s complaint with ICANN’s Ombudsmain6 February 2014

Email from ICANN’s Ombudsman to dSL7oFebruary 2014

Press release by Famous Four Medié dM&ch 2014

Marksmen report on Dr. Tawil

Board Governance Committee determinadiorRequest for Reconsideration
13-16 of 8 January 2014

Letter from ICC to dSL of 21 January 201

ICANN’s Ombudsman’s Report of 31 Magfii4

Request for Reconsideration 14-10lad tin 2 April 2014

Board Governance Committee recommenaation Request for
Reconsideration 14-10 of 21 June 2014

Resolution 2014.07.18.NGO01 of the New @ Program Committee

Minutes of the Meeting of the New gTLDo§am Committee on 18 July
2014, published on 9 September 2014

Indictment of 20 May 2015 at the UnitSthtes District Court E.D.N.Y.,
United States v. Jeffrey Webb et al.

Letter of 15 May 2015 from SportAccoodthe Board Governance Committee
with a copy to Dr. Tawil

Email from ICANN’s Ombudsman to dSL & Eebruary 2014

Email from ICANN’s Ombudsman to dSL & Rlarch 2014

Email of 29 March 2014 from the ICC t8Ldwith copy to ICANN and
ICANN’s Ombudsman

IAAF lead Federations resigning from &focord after Vizer attack on Bach
as I0C President  claims it is  "business as usual",
http://www.insidethegames.biz/articles/1026875/aaild-federations-
resigning-from-sportaccord-after-vizer-attack-orcio@s-ioc-president-
claims-it-is-business-as-usu@0 April 2015)




Annex 34 -

Annex 35 -

Annex 36 -

Annex 37 -

Annex 38 -

Backlash: Olympic groups break with ueflbr body in protest, Associated
Press, http://news.yahoo.com/iaaf-leader-diack-says-feitara-dont-
sportaccord-114319581--spt.ht(@1 April 2015)

Thomas Bach to Marius Vizer: I'll getckao you later, Associated Press,
http://sports.yahoo.com/news/thomas-bach-mariugrilzback-later-
161606295--spt.htm(20 May 2015)

Olympics-Equestrian federation joins i$ccord's growing exodus, Reuters,
http://sports.yahoo.com/news/olympics-equestriatefation-joins-
sportaccords-growing-exodus-095046563--sector.(@hMay 2015)

Rugby joins SportAccord exodus, Reuters,
http://sports.yahoo.com/news/equestrian-federgtors-sportaccords-
growing-exodus-112624511--oly.htif#1 May 2015)

Major blow for Vizer as close allies Ipatganisations out of SportAccord,
Inside The Gameshttp://www.insidethegames.biz/articles/1027572/majo
blow-for-vizer-as-close-allies-pull-organisationgtaf-sportaccord (27 May
2015)




List of Reference Material (RM)

1. ICANN'’s Articles of Incorporation

2. ICANN'’s Bylaws of 11 April 2013

3. ICANN's Bylaws as amended on 16 March 20l12available at
http://www.icann.org/en/about/governance/bylawsdlagd-16marl2-en.htm

4. Affirmation of Commitments

5. gTLD Applicant Guidebook (v. 2012-06-04)

6. Public Comment Forum for Terms of Reference for N@W.Ds (6 December 2005),
http://www.icann.org/en/news/announcements/annaueoé-06dec05-en.htm#TOR

7. GNSO Issues Report, Introduction of New Top-Levehtains (5 December 2005)

8. ICANN Resolution 2008.06.26.02,

http://www.icann.org/en/groups/board/documentsitggms-26jun08-en.htm

9. ICANN Generic Names Supporting Organization, FiRaport - Introduction of New
Generic Top-Level Domains, 8 August 2007, Part AinaF Report,
http://gnso.icann.org/en/issues/new-gtlds/pdp-ddc@arta-08aug07.htm

10.ICANN Resolution 2011.06.20.01,
http://www.icann.org/en/groups/board/documentsitggms-20junll-en.htm

11.1CANN Board Rationales for the Approval of the Latrof the New gTLD Program,
http://www.icann.org/en/groups/board/documentsiratie-board-approval-new-gtld-
program-launch-20junll-en.pdf

12.Information on the Applicant Guidebook as publishedon
http://newgtlds.icann.org/en/applicants/agb

13. New gTLD Update (30 May 2012) on the close of TeD Application system,
http://newgtlds.icann.org/en/announcements-and-an@cinouncement-3-30mayl12-en

14.Background information on the International Olym@icmmittee

15.Media release of SportAccord of 31 May 2012

16.New ¢TLDs proposed final Applicant Guidebook publgomment summary,
https://archive.icann.org/en/topics/new-gtlds/sumpanalysis-proposed-final-
guidebook-21febl1-en.pdf

17.New gTLD draft Applicant Guidebook version 3 pubdemments summary and
analysishttps://archive.icann.org/en/topics/new-gtlds/sumamnalysis-agv3-
15feb10-en.pdf

18.New gTLD draft Applicant Guidebook version 4 pubt@mment summary and
analysishttps://archive.icann.org/en/topics/new-gtlds/sumyamalysis-agv4-
12nov10-en.pdf

19.Whois records <sport.com>

20. Screen prints of the website accessible througlrtspm>

21.Expert Determination in ICC Case No. EXP/442/ICAN8Ibn .basketball

22.dBL’s application to operate the .basketball gTIAplication ID 1-1199-43437)

23.Expert Determination in ICC Case Nos. EXP/392/ICABINEXP/393/ICANN/10
and EXP/394/ICANN/11 on .gay

24.Expert Determination in ICC Case Nos. EXP/447/ICABMNand EXP/385/ICANN/2
on .hotels

25.Expert Determination in ICC Case No. EXP/430/ICAMRbnN .islam

26.Witness statement by Kurt Pritz of 8 October 2014

27.1CDR Case No. 50 117 T 00224 O&€M Registry v. ICANNDeclaration of the
Independent Review Panel, 19 February 2010

28.Nuclear Tests (Austl. v. Fr.), 1974 1.C.J. 253, 288 Dec.) (merits)

29.Land and Maritime Boundary (Cameroon v. Nig.), 1998J. 275, 296 (11 June)

iv



30.Memorandum of Understanding between ICANN and titerhational Chamber of
Commerce of 12 June 2012

31.ICDR Case No. 50-20-1400-0247Booking.com v. ICANN Post-hearing
communications

32.ICDR Case No. 50 117 T 1083 1B3CA Trust v. ICANNPanel Declaration on the
IRP Procedure, 14 August 2014

33.ICDR Case No. 50 117 T 1083 1BCA Trust v. ICANNFinal Declaration of IRP
Procedure, 9 July 2015

34.ICDR Case No. 01-14-0000-6508istaprint Limited v. ICANNFinal Declaration of
the Independent Review Panel, 9 October 2015

35.ICDR Case No. 01-14-0002-1065;CC v. ICANN Interim Declaration on
Emergency Request for Interim Measures of Protecfi@ February 2015

36.ICDR Case No. 01-14-0001-500Bpt Registry v. ICANNInterim Declaration on
Emergency Independent Review Panelist's Order oqué&& for Emergency
Measures of Protection, 23 December 2014

37.1CDR Case No. 50 117 T 1083 1B3CA Trust v. ICANNFinal Declaration of IRP
Procedure, 9 July 2015

38.ICDR Case No. 01-14-0000-6508istaprint Limited v. ICANNICANN’s response
to Vistaprint’s first additional submission, 2 A2015

39.Brown v. Gardner513 U.S. 115, 122 (1994)

40.Rapanos v. United Stategsd7 U.S. 715, 752 (2006)

41.Weaver v. Federal Motor Carrier Safety Admird4 F. 3d 142, 145 (D.C. Cir. 2014)

42.ICDR Case No. 50-20-1400-024Bpoking.com v. ICANNFinal Declaration of the
Independent Review Process Panel, 3 March 2015

43.NGPC Resolutions 2014.10.12.NG02 — 2014.10.12.NGO03

44.1ICDR Case No. 01-14-0000-6505/istaprint Limited v. ICANN Additional
submission Vistaprint, 2 March 2015

45.1ICDR Case No. 01-14-0000-6509jstaprint Limited v. ICANNSecond additional
submission Vistaprint, 24 April 2015

46.IBA Guidelines on Conflicts of Interest in Interitatal Arbitration

47.Expert Determination in ICC CASE No. EXP/486/ICANNAB on .sports

48.ICDR Case No. 01-14-0001-626Bpnuts Inc. v. ICANNRequest for IRP re new
gTLD applications for .sports, .ski and .rugby





