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New gTLD Program

New gTLD Program in Brief

Since ICANN was founded in 1998 as a not-for-profit, multi-stakeholder organization dedicated to coordinating the Internet’s addressing system, one of its
foundational principles has been to promote competition in the domain name marketplace while ensuring Internet security and stability. The expansion of
the generic top-level domains (gTLDs) will allow for more innovation, choice and change to the Internet’s addressing system, now represented by 21 gTLDs.

The decision to introduce new gTLDs followed a detailed and lengthy consultation process with all constituencies of the global Internet community
represented by a wide variety of stakeholders — governments, individuals, civil society, business and intellectual property constituencies, and the technology
community. Also contributing to this policy work were ICANN's Governmental Advisory Committee (GAC), At-Large Advisory Committee (ALAC), Country
Code Names Supporting Organization (ccNSO), and Security and Stability Advisory Committee (SSAC). The policy was completed by the Generic Names
Supporting Organization (GNSO) in 2007, and adopted by ICANN's Board in June, 2008. The program is expected to launch in calendar year 2010.

The ICANN team continues to share with the Internet community the ongoing program developments through the release of draft Applicant
Guidebooks, excerpts, explanatory memoranda and in-person meetings. All details can be found on this page.

In a world with over 1.6 billion Internet users — and growing — diversity, choice and competition are key to the continued success and reach of the
global network.

New gTLD History at a Glance Did you know?

«+ Eight gTLDs predated ICANN’s creation — dot-com, dot-edu, dot-gov, + The Internet Corporation for Assigned Names and Numbers
dot-int, dot-mil, dot-net, dot-org and dot-arpa. (ICANN) is responsible for introducing new generic top-level domains

« ICANN has successfully carried out two previous application rounds for (gTLDs). The priority is to ensure that new gTLDs are awarded in a fair
new gTLDs: 2000 (dot-aero, dot-biz, dot-coop, dot-info, dot-museum, and transparent process to organizations that can effectively manage
dot-name and dot-pro); and 2004 (dot-asia, dot-cat, dot-jobs, dot-mobi, them on behalf of Internet users.
dot-tel, dot-travel). + ICANN is currently developing the program that facilitates the

« The Generic Names Supporting Organization (GNSO) has developed creation of new Internet extensions, or gTLDs. Under this new process,
policy recommendations that are the foundation guiding ICANN in more extensions will be created, and with them, potentially a whole
introducing new gTLDs. The policy work started in December 2005 and new way of using the Internet. Also, for the first time, Internationalized
concluded in September 2007. Domain Names (IDNs) will be available at the top level, enabling new

extensions in different scripts such as Arabic, Chinese, Greek, Hindu,
and more. Millions of people around the world will be able to use the
Internet’s naming system in their own languages.

+ InJune 2008, during ICANN's Paris meeting, ICANN Board approved the
GNSO recommendations for introducing New gTLDs to the Internet’s
addressing system.

« The Internet’s fundamental protocol — TCP/IP — has passed its 30th
Fast Facts birthday, and the naming system on top of it - DNS — has passed its
25th birthday. The Internet has gone from a few networked computers
to a network accessed by a billion people, from a Western phenom-
enon to a truly global one, and from research roots to an engine of
commerce accounting for trillions of dollars in commerce.

» According to Internet World Stats, there are an estimated 1.6 billion
Internet users worldwide.

» AnInternet address is made up of a series of characters separated
by dots. For example, in the website address www.icann.org, the top-
level domain is“org” and the second-level domain is “icann”. In some + During that time, the use of top-level domain (TLD) identifiers, such
cases, you can also find third-level domain names. as dot-com, dot-net, dot-uk, has actually changed very little. The most
widely recognized global TLD is dot-com. While the scale of these TLDs
has changed dramatically since their inception — more than 20 years
ago for dot-com — the availability and usage of these top-level names
has been permitted to change very little.

+ There are currently 21 gTLDs. A gTLD can, in some cases, identify the
nature of an organization operating a specific website. For example,
a website with a dot-com address usually indicates a commercial
organization: dot-museum is dedicated to museums, dot-mobi for
mobile phone users, dot-aero for the aviation industry, and so on. + The entity responsible for operating a gTLD is called a registry.
Depending on the kind of gTLD, these organizations are referred to
as registry operators or sponsors. New gTLD registries must sign
agreements with ICANN to meet technical requirements and comply
with applicable policies.

+ There are around 250 two-letter country-code TLDs (ccTLDs), which
identify a country or territory. For example, the Internet extension
dot-jp corresponds to Japan, while dot-eu corresponds to the Euro-
pean Union.

+ The year 2008 ended with a total base of 177 million domain name
registrations across all of the top-level domains (TLDs). This represents
16 percent growth over the previous year and 2 percent growth over
the third quarter of 2008. Of the 177 million second-level domain
name registrations, 96 million are gTLD registrations.




What are gTLDs?

gTLD stands for generic top-level domain — what Internet users see as an
Internet extension like dot-com, dot-org or dot-info — and they are part of
the structure of the Internet’s domain name system.

Why are new gTLDs being introduced?

The wider Internet community that takes part in the ICANN policy
development process has advocated for new gTLDs. Since it was founded
in 1998, one of ICANN’s key mandates has been to create competition
in the domain name market.

In addition the Joint Project Agreement that ICANN has with the US
Department of Commerce says, “lCANN shall maintain and build on
processes to ensure that competition, consumer interests, and Internet
DNS stability and security issues are identified and considered in

TLD management decisions, including the consideration and
implementation of new TLDs.”

Opening the top-level space so that names can be proposed rather
than be restricted to the existing 21 gTLDs could open up a new wave
of innovation. Competition and innovation best occur when a stable
and open platform is available and the barriers to entry are reduced.

Will this change how the Internet operates?
This planned increase of the number of gTLDs is not expected to affect

the way the Internet operates, but it will potentially change the way
people find information on the Internet.

What is ICANN doing to protect trademark holders?

First, an objection-based process will enable rightsholders to demon-
strate that a proposed gTLD would infringe their legal rights. Second,
applicants for new gTLDs will be required to describe in their applications
the rights protection mechanism they propose for second-level registra-
tions, which must be made public. Third, all new gTLDs must ensure that
second-level registrations are subject to ICANN’s Uniform Domain Name
Dispute Resolution Policy (UDRP), a process that has worked well to
protect rights for many years. Finally, ICANN has been working closely
with the trademark community to find additional solutions to potential
issues for trademark holders in implementing new gTLDs.

Will ICANN prevent the registration of objectionable or racist extensions?
Offensive names could be subject to an objection-based process based
on public morality and order. This process will be conducted by an inter-
national arbitration body using criteria drawing on provisions in a number
of international treaties.

How are IDNs related to gTLDs?
IDN is the short name for Internationalized Domain Name. IDNs are
domain names with characters in additionto a, b...,z 0, 1,...,9; and “-“.

Such domain names could contain characters with diacritical marks as
required by many European languages, or characters from non-Latin
scripts; for example, Arabic or Chinese. During the 2010 application round,
IDN gTLDs will be allowed for the first time in the history of the Internet.
The IDN top-level domain names will offer many new opportunities and
benefits for Internet users around the world by allowing them to establish
and use top-level domains in their native languages and scripts.

How many new gTLDs are expected?

There is no way of knowing the exact number of applications ICANN will
receive during the 2010 application round or how many of these applica-
tions will qualify and become gTLD registries. Market speculations have
estimated anything from hundreds to thousands of applications.

- o

Is applying for a new gTLD the same as buying a domain name?

No. Nowadays, organizations and individuals around the world can buy
second-level and, in some cases, even third-level domain names. They
simply need to find an accredited registrar or reseller, comply with the
registrant terms and conditions and pay annual fees. The application for a
new gTLD is a much more complex process. An applicant for a new gTLD
is, in fact, applying to create and operate a registry business and sign a
contract with ICANN.

Can I register my idea for a new gTLD with ICANN in advance of the
next application period?

No, ICANN will not be taking reservations or pre-registrations of new gTLDs.

Can | simply reserve a gTLD and decide later whether or not to use it?
One of the reasons ICANN is opening the top-level space is to allow for
competition and innovation in the marketplace. The application process
requires applicants to provide a detailed plan for the launch and opera-
tions of the proposed gTLD. ICANN expects new gTLDs to be operational
shortly after the registry agreement is signed.

How and when can | see which TLDs are being applied for and who is
behind the applications?

After the application period is closed, ICANN will verify all applications for
completeness and then release on its website the list of TLDs, applicant
names and nonconfidential information about the applications.

Is this the only opportunity to apply for a new gTLD?

No. ICANN plans to hold additional rounds in the future. The exact
dates for these future rounds are not yet available. “Applicants who are
unsuccessful may re-apply in future rounds.

~




Application Process
Who can apply for a new gTLD?

Any public or private organization from any part of the world can apply
to create and operate a new gTLD. Applicants will need to demonstrate
the operational, technical and financial capability to run a registry and
comply with additional specific requirements.

What is the New gTLD Applicant Guidebook?

The Applicant Guidebook is a step-by-step guide for future applicants

for a new gTLD to understand what to expect during the application and
evaluation periods and how the process works. Since late 2008, the
Applicant Guidebook has been released in drafts posted for public
comment. This is part of ICANN’s bottom-up decision-making model and
is a great opportunity for the Internet community to weigh in on the final
set of criteria and processes. The final Applicant Guidebook is expected in
2010 and will contain a definitive set of rules and requirements.

Why is ICANN asking for so much information from the applicants?

One of ICANN’s core missions is to preserve the security, stability and
global interoperability of the Internet. Future new gTLD registries are
expected to comply with ICANN'’s contract and follow all best practices
and standards to ensure this mission is fulfilled.

Can | apply for more than one gTLD?
Yes. However, each application will be treated individually and there is no
discounted application fee.

Can | apply for any kind of gTLD or are there any specific restrictions?

ICANN has a set of specific rules for gTLD strings that each applicant must
carefully consider. For example, an application for a gTLD composed of
numbers only will be rejected. Applicants for IDN gTLDs must carefully
follow the additional technical specifications for IDNs outlined in the
Applicant Guidebook.

Applicants representing a community-based TLD or a geographic TLD
must meet additional specific requirements.

What will happen during the application period and how long will it take?
The application period will likely last for several weeks. Applicants will

use a dedicated interface named TAS (TLD Application System) to answer
questions about the applied-for TLD and their business and technical
capability to operate a registry. The interface will also allow applicants to
upload supporting documents and serve as a tracking and workflow
management tool for ICANN staff, applicants and the various service
providers supporting the evaluation or objection processes.

What happens if there are other applications for the same gTLD?

ICANN does not allow for two or more identical gTLDs. If there are two or
more applications for the same gTLD, applicants will be required to follow
the string contention procedures outlined in the Applicant Guidebook.
Applicants should also be aware that the same specific rules will apply if
two or more gTLD strings are considered to be highly similar by a panel

of experts. The two processes proposed by ICANN to deal with the
identical and similar gTLD applications are auctions and community
priority (comparative) evaluation. The latter applies only in cases where
there is a community-based applicant.

What can | do if someone applies for a gTLD that represents my brand
or trademark?

ICANN will have a dispute resolution mechanism managed by a dispute
resolution service provider (DRSP) that will process objections from
third-parties that feel that their legal rights are being infringed upon.

o

Can third parties prevent an applicant from getting a new gTLD?

After the list of all gTLD applications is published on ICANN's website,
there will be an open objection period followed by established dispute
resolution procedures. Objections can be filed only on four specific
enumerated grounds. Details about these procedures, such as who has
standing, where and how objections are filed, and how much objections
will cost, among other, can be found in the Applicant Guidebook.

~

Timeline and Fees

When can | apply?

The application period is expected to take place in 2010. The application
period will have specific open and close dates and times.

How much is the application fee?

The application fee is estimated at US$185,000. There is also a US$100
user registration fee to access the TAS. All applicants will be required to
pay the same initial application and user registration fees. Various
methods of payment will be accepted. Because an application might
follow different paths, such as going through an objection or auction
process, additional fees may apply to some applicants.

Will ICANN issue refunds?

Yes, refunds will apply in specific circumstances. Details about refund
conditions are specified in the Applicant Guidebook.

Are there any ongoing fees once a gTLD is approved by ICANN?

Yes. Once an application successfully passes all evaluation steps, the
applicant must sign a Registry Agreement with ICANN. Under the
agreement, there are two fees: a fixed fee of US$6,250 per calendar
quarter and a transaction fee of US$0.20 on future domain registrations
and renewals.

The information presented here about the application and evaluation
process is the most up-to-date available. However, it is a high-level
summary and is subject to change. For exact details about the program
please review the actual text of the Applicant Guidebook with the
proposed Registry Agreement as it is being revised and finalized. For
information about the New gTLD Program, please visit www.icann.org
or email ICANN staff at newgltd@icann.org.

Where can | find more information?

For current information on the New gTLD Program, go to http//www.
icann.org/en/topics/new-gtld-program.htm

To learn about GNSO Policy Development, go to http://gnso.icann.org/
To learn about IDNs, go to http://www.icann.org/en/topics/idn/

A full list of current gTLDs is available at http//www.icann.org/registries/
listing.html




Glossary and useful terms

Applicant — an entity that has applied to ICANN for a new gTLD by
submitting its application form through the online application system.

Application — an application for a new gTLD. An application includes the
completed application form, any supporting documents and any other
information that may be submitted by the applicant at ICANN's request.

Applicant Guidebook - a step-by-step guide for future applicants for
a new gTLD to understand what to expect during the application and
evaluation periods and how the process works.

Auction — a method for allocating property or goods to the highest bidder.

Community priority (comparative) evaluation — a process to
resolve string contention, which may be elected by a community-based
applicant.

Community-based TLD — a community-based gTLD is one operated for
the benefit of a defined community consisting of a restricted population.
An applicant designating its application as community-based must be
prepared to substantiate its status as representative of the community it
names in the application.

TCP/IP -Transmission Control Protocol/Internet Protocol — the Internet’s
basic communication language or protocol. The communications protocol
underlying the Internet, IP allows large, geographically diverse networks
of computers to communicate with each other quickly and economically
over a variety of physical links. An IP address is the numerical address by
which a location in the Internet is identified. Computers on the Internet
use |P addresses to route traffic and establish connections among them-
selves; people generally use the human-friendly names made possible by
the Domain Name System.

Objection - a formal objection filed with a dispute resolution service
provider in accordance with that provider’s procedures.

DNS - Domain Name System — helps users find their way around the
Internet. Every computer on the Internet has a unique address — just like
a telephone number — which is a rather complicated string of numbers.
Itis called its IP address. IP addresses are hard to remember. The DNS
makes using the Internet easier by allowing a familiar string of letters (the
domain name) to be used instead of the arcane IP address. So instead of
typing 207.151.159.3, you can type www.internic.net. It is a mnemonic
device that makes addresses easier to remember.

DRSP - dispute resolution service provider — An entity engaged by ICANN
to adjudicate dispute resolution proceedings in response to formally filed
objections.

TAS - TLD Application System — The online interface for submitting
applications to ICANN.

Registry - is the authoritative, master database of all domain names
registered in each top-level domain. The registry operator keeps the
master database and also generates the zone file that allows computers to
route Internet traffic to and from top-level domains anywhere in the world.

Registry Agreement — The agreement executed between ICANN and
successful gTLD applicants, which appears in draft form at http/www.
icann.org/en/topics/new-gtids/.

Registrar — currently, a domain name in gTLDs can be registered with a
registrar. The registrar can provide a variety of contact and technical
information that makes up the domain name registration, keep records
of the contact information and submit the technical information to a
central directory, the registry. Registrants are required to enter a
registration contract with the registrar that sets forth the terms under
which the registration is accepted and will be maintained.

TLD - top-level domains are the names at the top of the DNS naming
hierarchy. They appear in domain names as the string of letters following
the last (rightmost) dot, such as “net”in “www.example.net”. The adminis-
trator for a TLD controls what second-level names are recognized in that

~

are recognized by the DNS. Commonly used TLDs include dot-com,
dot-net, dot-edu, dot-jp, dot-de, and the like.

GAC - Governmental Advisory Committee — is an advisory commit-

tee composed of appointed representatives of national governments,
multinational governmental organizations and treaty organizations, and
distinct economies. Its function is to advise the ICANN Board on matters
of concern to governments.

ALAC - At-Large Advisory Committee — considers and provides advice
on the activities of the ICANN as they relate to the interests of individual
Internet users.

ccNSO - Country-Code Names Supporting Organization — engages and
provides leadership in activities relevant to country-code top-level do-
mains (ccTLDs). This is achieved by developing policy recommendations
to the ICANN Board, nurturing consensus across the ccNSO’s commu-
nity, including the name-related activities of ccTLDs, and coordinating
with other ICANN SOs, committees or ICANN constituencies.

SSAC - Security and Stability Advisory Committee — the standing
committee on the security and stability of the Internet’s naming and ad-
dress allocation systems. Its charter includes a focus on risk analysis and
auditing. SSAC consists of approximately 20 technical experts from
industry and academia as well as operators of Internet root servers,
registrars and TLD registries.

GNSO - Generic Names Supporting Organization — one of ICANN’s
supporting organizations, formed of six constituencies: commercial and
business constituency, gTLD registry constituency, ISP constituency,
non-commercial constituency, registrar constituency, and IP constituency.

ISP — Internet Service Provider — An ISP provides access to the Internet
to organizations or individuals. These services may include web hosting,
email, VolP (voice over IP), and support for many other applications.

String — the set of characters comprising an applied-for gTLD.

String Contention — The scenario in which there is more than one qualified
applicant for the same gTLD or for gTLDs that are so similar that user confu-
sion would result if more than one were to be delegated to the root zone.

Script — a collection of symbols used for writing a language. There are
three basic kinds of scripts. Alphabetic (Arabic, Cyrillic, Latin) has indi-
vidual elements termed letters. Ideographic (Chinese) has elements that
are ideographs. Syllabary (Hangul) has individual elements that represent
syllables. The writing systems of most languages use only one script but
there are exceptions. For example, Japanese uses four different scripts
representing all three categories. Scripts that do not appear in the
Unicode code chart are completely unavailable for inclusion in IDNs.

About ICANN

To reach another person on the Internet you have to type an address
into your computer - a name or a number. That address has to be unique
so computers know where to find each other. ICANN coordinates
these unique identifiers across the world. Without that coordination
we wouldn't have one global Internet. ICANN was formed in 1998. It
is a not-for-profit public-benefit corporation with participants from all
over the world dedicated to keeping the Internet secure, stable

and interoperable. It promotes competition and develops policy on
the Internet’s unique identifiers. ICANN doesn’t control content on the
Internet. It cannot stop spam and it doesn’t deal with access to the
Internet. But through its coordination role of the Internet’s naming
system, it does have an important impact on the expansion and evolu-
tion of the Internet. For more information please visit: www.icann.org.

1
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Heather Ann Forrest

case of trademarks but require in respect of other intellectual property Subjecy
matter.”>> Geographic names have nevertheless not historically been congjg_
ered registrable as trademarks, as will be explained in detail in the Nex;
section of this chapter.

5.1.2 INTELLECTUAL PROPERTY SUBJECT MATTER

With the exception of geographical indications, which are a SpeCiﬁcally
defined category of origin-connoting geographic names (these are discusseq
in detail in Chapter 7), geographic names are not expressly stated to fy|]
within the scope of the TRIPS Agreement’s definition of ‘intellectyy)
property’ in Article 1(2) as: ‘all categories of intellectual property that are the
subject of sections 1 through 7 of Part II” This definition has beep
characterized as ‘pragmatic’, but it ‘excludes from general TRIPS obligy.
tions forms of intellectual property (or of protection that some woulg
consider as being a part of intellectual property) not covered by TRIPS,
Certain sui generis or new forms of protection may be concerned.’3%
Geographic names generally, not simply the narrow sub-set in geographica]
indications, may be one such exclusion. It is also relevant to note as 3
tangential matter that in terms of the ownership of rights recognized under
the TRIPS Agreement, governments’ claims as rights holders under that
agreement are not contemplated in the wording of Article 1(3) or 42557
The interpretation of the definition of ‘intellectual property’ in Article
1(2) was directly at issue in the WTO dispute United States — Section 21]
Omnibus Appropriations Act of 1998.>*® The Panel in that case concluded
that trade names did not fall within the list of categories articulated in Article
1(2), but the Appellate Body disagreed, interpreting ‘intellectual property’ to

555. See Rosemary J. Coombe, The cultural life of intellectual properties: authorship,
appropriation, and the law 61 (Duke University Press 1998). Coombe explains:
*Although trademarks are not conventionally understood to have “‘authors” because they
require no necessary genius, originality, or creativity, the legal recognition that trademark
“owners” have a proprietary interest in marketing signs increasingly relies upon a
reenactment of the author-function as described by Foucault. This is evident in judicial
acceptance of the belief that through investment, labor, and strategic dissemination, the
holder of a trademark creates a set of unique meanings in the minds of consumers and
that this value is produced solely by the owner’s efforts’ (internal citations omitted).

556. Daniel Gervais, The TRIPS Agreement: Drafting hisiory and analysis 166 (3d ed.
revised, Sweet & Maxwell 2008).

557. Art. 1(3) of the TRIPS Agreement identifies beneficiary rights holders as ‘the nationals
of other Members.” Note 1 to Art. [ indicates that “nationals’ means ‘persons, natural of
legal, who are domiciled or who have a real and effective industrial or commercial
establishment in that customs territory.” Note 11 to Art. 42 of the TRIPS Agreement
clarifies that ‘federations and associations having legal standing to assert’ rights aré
considered rights holders for the purposes of enforcement.

558. United States — Section 211 Omnibus Appropriations Act of 1998, 41 L.L.M. 654 (W.T.O-
D.S.B. App. Body 2 Jan. 2002).
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Chapter 5: Intellectual Property Rights in Geographic Names

include not only the categories indicated in each title of each Section of Part
1 of the TRIPS Agreement but also categories of intellectual property subject
1o each Section of Part II. Applying this reasoning, trade names can be
gistinguished because geographic names (other than geographical indica-
(jons) are not even mentioned in the TRIPS Agreement. Furthermore, as the
Appellate Body pointed out, trade names are expressly recognized in Article
g of the Paris Convention for the Protection of Industrial Property, which is
incorporated into the TRIPS Agreement by reference.

Geographic names, by contrast, are not expressly provided for in the
paris Convention, the definition of ‘industrial property’>* in which is
considered:

a traditional but not entirely exact denomination for certain exclusive
rights, resembling property rights, regarding creative ideas or distin-
guishing signs or designations in the industrial or commercial field,
supplemented by certain rules against unfair behavior in the same field.
The term is inexact because ‘industrial property” presents no more than
an analogy with normal property; further, because it covers more than
industrial subjects only; and, finally, because the rules against unfair
behavior are not necessarily related to property at all.>®

This interpretation allows for the recognition of rights in non-commercial
names by the Paris Convention, but beyond their possible recognition as
rademarks, geographic names fall within that agreement’s covered subject
matter only insofar as they constitute indications of source or appellations of
origin, or give rise to an unfair competition claim. Their ability to do this is
explored in detail in Chapter 8 of this book, but at this stage it can be
concluded that geographic names are not provided for as such within the
protected subject matter of the Paris Convention.

559. Paris Convention Art. 1

(2) The protection of industrial property has as ils object patents, utility models,
industrial designs, trademarks, service marks, trade names, indications of source or
appellations of origin, and the repression of unfair competition.

(3) Industrial property shall be understood in the broadest sense and shall apply not only
to industry and commerce proper, but likewise to agricultural and extractive industries
and to all manufactured or natural products, for example, wines, grain, tobacco leaf, fruit,
cattle, minerals, mineral waters, beer, flowers and flour.

560. Bodenhausen, 20. See also WIPO Standing Committee on the Law of Trademarks,
Industrial Designs and Geographical Indications, Repor: Adopted by the Standing
Commitiee, WIPO Doc. SCT/21/8 (26 Nov. 2009) para. 317 (comments of South Africa)
(available at http://www.wipo.int/edocs/mdocs/sct/en/sel_21/sct_21_8.pdf).
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Nor do geographic names as such fall expressly within the scope of the
broader definition of ‘intellectual property’ set out at Article 2 of tp,
Convention Establishing the World Intellectual Property Organization:*¢!

(viii) ‘intellectual property’ shall include the rights relating to:

— literary, artistic and scientific works,

— performances of performing artists, phonograms, and broadcastg

— inventions in all fields of human endeavor, i

— scientific discoveries,

— industrial designs,

— trademarks, service marks, and commercial names and designa.
tions,

— protection against unfair competition,

and all other rights resulting from intellectual activity in the
industrial, scientific, literary or artistic fields.

Their primarily non-commercial use separates geographic names from
classification as ‘industrial’ alongside trade and service marks, while the fact
that their creation requires no particularly creative or inventive thought
isolates them from the other catch-all “intellectual’ fields.

There is therefore scant express support for a claim to rights in the
nature of intellectual property in geographic names at the international level,
This does not stop WTO Member States from treating geographic names as
protectable intellectual property, yet for this to be considered a general
principle of international law it must be relatively consistent and widespread.
The most obvious means by which States might do so is through registra-
bility as a trademark.

5.2 GEOGRAPHIC NAMES AS TRADEMARKS

The recognition of rights in names under international law has historically
focused primarily on the intellectual property subject matter of trademarks
and trade names; these have been expressly protected since 1883 by the Paris
Convention on the Protection of Industrial Property (the ‘Paris Convention’).
In addition to the minimum standards framework laid down in the Paris
Convention, trademarks’ protection at the international level was helpfully
clarified®® and harmonized by the TRIPS Agreement, while administrative
measures pertaining to the international recognition of rights in trademarks
are provided for by the Nice Agreement Concerning the International
Classification of Goods and Services for the Purposes of the Registration of

561. Convention Establishing the World Intellectual Property Organization (14 Jul. 1967,
entered into force 26 Apr. 1970), 828 U.N.T.S. 3.

562. See Thomas Cottier, The Prospects for Intellectual Property in GATT, 28 Common MKt
L. Rev. 383, 403-404 (1991).
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prohibit registration as a trademark of emblems of national significance such
as armorial bearings and national flags. Article 6zer (1)(b) contains a similar
proscription in relation to IGOs except that it also expressly excludes the
names of such organizations from trademark registration. This serves to
highlight the absence of States’ names in the wording of sub-sectiop
(1)(a).**® Relying on the principle of expressio unius exclusio alterius, WIPQ
has interpreted this subtle yet significant difference as not requiring that
Member States exclude country names from registration as trademarks.>*®
This interpretation is consistent with: '

the duty of a treaty interpreter to examine the words of the treaty to
determine the intentions of the parties. This should be done in accor-
dance with the principles of treaty interpretation set out in Article 31 of
the Vienna Convention. But these principles of interpretation neither
require nor condone the imputation into a treaty of words that are not
there or the importation into a treaty of concepts that were not
intended.%*

Interpretations of the terms ‘armorial bearings’, ‘other State emblems’,
‘official signs and hallmarks indicating control and warranty’, and ‘heraldic
symbols’ as including country names have been rejected. South Africa was
an enthusiastic proponent of this interpretation, but the remark that this ‘view
has not been universally and definitely accepted’® suggests rather more
support than may actually exist and conflicts with the acknowledgement
made elsewhere that:

other members of the Paris Union had made very laudable efforts at
ensuring protection against the use of official State names as elements of

organizations of which one or more countries of the Union are members. with the
exception of armorial bearings, flags, other emblems, abbreviations, and names, that are
already the subject of international agreements in force, intended to ensure their
protection. (emphasis added)

598. Sec WIPO, WIPO Il Report, paras 278-285. See also Bodenhausen, 94-99.

599. WIPO, WIPO Il Report, para. 281.

600. India — Patent Protection for Pharmaceuticals and Agricultural Chemical Products,
WT/DSS50/AB/R (W.T.O. App. Body Report 19 Dec. 1997). See also Susy Frankel, WTO
Application of ‘the Customary Rules of Interpretation of Public International Law’ to
Intellectual Property, 46 Va. J. Int’l L. 365, 388-389 (2005-2006). An alternative
interpretation of Art. 6rer (1) is defended by Matthew Rimmer in Virtual Countries:
Internet Domain Names and Geographical Terms, February 2003 Media Int’] Austl.
Incorp. Culture & Pol’y 124, 132 (2003). Rimmer posits that an alternate interpretation
of Art. 6ter ‘is justified, on the one hand, in light of its spirit and underlying objectives.
and, on the other hand, in view of recent technological evolutions, in particular the
emergence of the Internet as a commercial medivm and the importance of domain names
as valuable signposts in this context.’

601. WIPO Standing Committee on the Law of Trademarks, Indusirial Designs and
Geographical Indications, The Protection of Country Names in the Domain Name
System: Comments Submitted by the Government of the Republic of South Africa, WIPO
Doc. SCT/S2/6 (17 May 2002) (available at www.wipo.int/edocs/mdocs/sct/en/sct_s2/
sct_s2_6.doc).
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that a flag, once adopted, is assumed to be easily and immediate]
identifiable as a particular State’s own, not only by other heads of State anq
the diplomatic community but by people all over the world near or far frop,
the State in question who would otherwise have contact with the flag if useq
as a trademark. Exclusion of flags from registration as a trademark is justifieq
because their ‘registration or use would violate the right of the State tg
control the use of symbols of its sovereignty’.%>® Yet are not country nameg
symbols of sovereignty just as much as, if not more so than, flags? If so, is
there a custom or general principle of international law recognizing States’®
rights in country names, even if the Paris Convention does not explicitly
require this? To answer this question, this study now turns to a fundamenta]
principle of international law that is the cornerstone of the international lega]
order itself: sovereignty.

6.3 SOVEREIGNTY AND COUNTRY NAMES

Both the proposal made by the Jamaican delegation to the WIPO Standing
Committee to expand the scope of Paris Convention Article 6ter (1) and the
recommendation made by ICANN’s GAC to limit applications for new
geographic gTLDs rely on sovereignty to justify restricting others’ use of
country names.®*® Sovereignty has also been asserted as a basis for national
control of country code top-level domains.®*” Acknowledging the impreci-
sion with which the term ‘sovereignty’ is used, as will be discussed further
below, the impression one gets is that these are assertions of an inherent right
of States to possess and control the use of their representative symbols,
including their name. The seemingly inherent nature of the right suggests that
it is derived from principles of natural law and the very conceptual and
philosophical underpinnings of the international legal order. This is at least

the protection of this Article, and all subsequent modifications of such list. Each country
of the Union shall in due course make available to the public the lists so communicated.
Nevertheless such communication is not obligatory in respect of flags of States.
(emphasis added)

635. Bodenhausen, 96.

636. See comments of the Delegation of Jamaica ‘that its proposal was intended to protect the
integrity and sovereignty of a State’ in WIPO Standing Committee on the Law of
Trademarks, Industrial Designs and Geographical Indications, Reporr Adopted by the
Standing Committee, WIPO Doc. SCT/21/8 (26 Nov. 2009) para. 311. The GAC’s view
is expressed in the context of Internationalized Domain Names (IDNs) that ‘ICANN
shouid consult with the Government or relevant public authority of the territory
concerned to determine whether there may be any potential infringement of their
sovereign rights regarding their country or territory name’. GAC, GAC Communiqué:
New Delhi, 2, hitps://gacweb.icann.org/display/gacweb/GAC+3 | +Meeting+New-+Delhi
%2C+India+9-14+February+2008 (February 2008, accessed 15 Oct. 2012).

637. See Von Arx & Hagen, 68.
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Chapter 6: Rights in Geographic Names as Such

how the protection of State emblems by means of Article 6fer of the Paris
Convention has been explained.***

Even if the protection of State emblems has as its origin the principle of
sovereignty, one need look no further than the Paris Convention in order to
identify international law expressly recognizing States’ rights. It has been
determined in the preceding section of this chapter that country names do not
fall within this ambit; they are not specifically recognized in the Paris
Convention or indeed any other international convention of universal scope
as symbols of sovereignty meriting protection as such by means of an
exclusion from trademark registration or other form of proprietary rights.
States’” names are nevertheless just as powerful and likely more universally
recognizable identifiers than flags or other national symbols. The question
therefore arises as to whether possession and protection of States’ rights in
their names can alternatively be based on the status of statehood, either as a
condition of statehood or a consequence of it.

Various sources identify a link between national flags as expressions or
‘emblems’ of sovereignty and national identity,**® but less clearly articulated
is a link between country names and sovereignty. If it were clear that
sovereignty encompasses a right to possess and prevent others’ use of a
name, the issue of States’ rights in country names would not be the open
question that it is today. An answer can only be reached by piecing together
historical and contemporary understandings of statehood in order to demar-
cate the legal connection, if any, between sovereignty, statehood and country
name. This section of this chapter considers first whether having a name is
a condition of statehood, and second, whether having a name is a right of
statehood.

638. See Bodenhausen, 96.

639. See for example, Am. Jur. 2d Flag §1 (*A national or statc flag is an emblem of that
nation or state’s sovereignty and authority.’); Michael Billig, Banal Nationalism 40-41
(Sage Publications 1995) (discussing the powerful impact of even unwaved flags as
symbols of nationality and nationhood); Arundhati Virmani, National Symbols Under
Colonial Domination: The nationalization of the Indian flag, March-August 1923, 164
Past & Present 169 (1999); Yael Navaro-Yashin, Confinement and the Imagination:
Sovereignty and Subjectivity in a Quasi-State, in Sovereign bodies: citizens, migrants
and states in the postcolonial world 103-104 (Thomas Blom Hansen & Finn Stepputat
eds., Princeton University Press 2005) (discussing the importance of the flag of the
Turkish Republic of Northern Cyprus to its sovereignty); Sovereignty flag should fly, says
Maori Party, nzherald.conz (31 Jan. 2007) (available at http://www.nzherald.co.nz/
waitangi-day/news/article.cfm?c_id=1500878&objectid=10421769).
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6.3.1 NAME AS A CONDITION OF STATEHOOD

6.3.1.1 Statehood and Possession of a Name

Foundational historical works on sovereignty and statehood offer lig,
support for the position that statehood is conditioned on having a name. Fy,
example, Emerich de Vattel, whose seminal work Le Droit des gens; o
Principes de la loi narelle appliqués & la conduit et aux affaires des nationg
et des souverains is considered one of the foundations of modern natioy.
State theory, saw only self-government as necessary.*'" Yet where specifie
territories are identified as having achieved the status of sovereign statehoog,
they are commonly referred to by name. For example, Franciscus de Vittorig,
another influential early contributor to international legal theory, described
‘perfect State’ as ‘one which is complete in itself, that is, which is not a par
of another community, but has its own laws and its own council and its owp
magistrates, such as is the Kingdom of Castille and Aragon and the Republic
of Venice and the like’.**' Little can be drawn from this, however, because
the examples to which Vittoria points are States in possession of a name
rather than States lacking names. The latter situation is not contemplated.
Contemporary scholars have experienced difficulty in articulating a
definition or identifying attributes of statehood. This is at least partly due to
the traditionally complex question of the need for recognition; that issue®*
must be set aside as separate from a possible link between statchood and
country name.®** The definition of ‘State’ provided by Article 3 of the
Montevideo Convention on Rights and Duties of States®** (hereinafter the
‘Montevideo Convention’) is viewed as setting the standard despite that
convention being a regional agreement only.*** From it can be extrapolated

640. Emerich de Vattel. Le Droit des Gens, ou Principes de la loi Natrelle, Appligués a la
conduite aux affaires des Nations et des Souverains, vol. 1 Introduction, Bk I, ch 1. §4
(1758).

641. Franciscus de Vittoria. De Indis et de Iure Belli Relectiones, in Relectiones Theologicae
XII (Emest Nys ed.), reprinted in The Classics of International Law 169 para. 7
§§425-426 (James Brown ed., 1917).

642. On recognition, see James Crawford, The creation of states in international law 38,
89-95 (2d ed., Clarendon Press 2007).

643. See Matthew C. R. Craven, What's in a Name? The Former Yugoslav Republic of
Macedonia and Issues of Statehood, 16 Austl. Y.B. Int’] L. 199, 238 (1995) (arguing that
a link between name choice and recognition ‘offends the notion of sovereignty itself’).
See also Louis Henkin et al., International Law: Cases and Materials 253 (3d ed., West
1993).

644. Convention on Rights and Duties of States adopted by the Seventh International
Conference of American States (26 Dec. 1933, entered into force 26 Dec. 1934), 165
LN.TS. 19.

645. The definition of 'State’ in the Restatement (Third) of Foreign Relations Law of the
United States almost precisely mirrors that of the Montevideo Convention, and in
comments to the Restatement it is said that this definition ‘is well-established in
international law'. See Restatement (Third) of the Foreign Relations Law of the United
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four principal criteria: a permanent population; a defined territory; govern-
ment; and capacity to enter into relations with other States.”*® Clearly,

ossession of a name is not one of these four criteria. Nor is it one of the
other criteria that have been suggested over time, including permanence,
willingness and ability to observe international law, civilization, and legal
order.**” The requirements of membership in the United Nations are based
first and foremost on having achieved statehood, but even these do not
expressly require that aspiring members have a name.***

It is only plausible to take the position that possession of a name is a
condition of statehood if it can be said that having a name, while not an
express criterion of statehood, is a necessary or inherent aspect of a criterion
of statehood. Considering in turn the four criteria identified by the Montev-
ideo Convention as just noted, it could only be possible to interpret
possession of a name as a necessary aspect of having the capacity to enter
into relations with other States; the crux of this argument is that having a
name is a necessary aspect of legal personality.**” This will now be
considered.

6.3.1.2 Name as a Necessary Aspect of Legal Personality

Having legal personality means being treated by the law as possessing the
capacity to enter into formal relations with other legal persons and be held

States § 201 Comment a (1987). As to the effectiveness of the definition, see John
Dugard, Recognition and the United Nations 123 (Cambridge University Press 1987)
(‘Although Rhodesia, Transkei, Boputhatswana, Venda, Ciskei and, possibly, the Turkish
Republic of Northern Cyprus met or meet the traditional requirements of statehood
expounded in the Montevideo Convention of 1933, it is absurd to contend that any of
these entities | ... ] acquired the status of “State”.”)

646. Even those who deem it inappropriate to view determinations of statehood as a
checklist-based activity nevertheless tend to accept that certain fundamental character-
istics ‘constitute in legal terms the core of the concept of statehood’. Crawford, 42.
Crawford qualifies this by arguing that the strictness of the elucidation of these
characteristics in individual cases depends upon context and ‘that the exclusive attributes
of States do not prescribe specific rights, powers or capacities that all States must, to be
States, possess: they are presumplions as (o the existence of such rights, powers or
capacities, rules that these exist unless otherwise stipulated. This must be so, since the
actual powers, rights and obligations of particular States vary considerably. The legal
consequences of statehood are thus seen to be—paradoxically—matters of evidence or
rather of presumption.’

647. Ibid., 89-95.

648. Art. 4(1) of the Charter of the United Nations requires that applicants: (1) be a state; (2)
be peace-loving; (3) accept the obligations of the UN Charter; (4) be able and willing to
carry out these obligations.

649. See Igor Janev, Legal Aspects of the Use of a Provisional Name for Macedonia in the
United Nations System, 93 Am. J. Int’l L. 155, 160 (1999).
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accountable for one’s actions, as are natural, living persons.®* States are ‘th,
principal examples of international persons.’®'

Without a name, it has been argued, it is not possible to be identified ang
therefore not possible to engage and transact with others:

From the point of view of legal theory, the inherent right of a state ¢
have a name can be derived from the necessity for a juridical personalip,
to have a legal identity. In the absence of such an identity, the juridicy)
person (such as a state) could — to a considerable degree (or evey,
completely) — lose its capacity to conclude agreements and indepey,.
dently enter into and conduct its relations with other juridical persons
Therefore, the name of a state appears to be an essential element of i
juridical personality and its statechood.®®? (emphasis in original)

This use of the term ‘legal identity’ helps to highlight that beyond thejr
undeniably symbolic function, names primarily play a practical function ip
serving to identify things and distinguish them from others. Having some
means by which to be identified and differentiated is certainly facilitative of
engaging in relations with others, and contract law seeks as a general matter
that parties be identifiable. A name is one means of distinguishing a party
from another, but it is certainly not the only means; reference to geographical
location, numbers and symbols could all be used, even if not as easily and
memorably as names.®>> Each State could, for example, be assigned a
number according to its order of accession to the United Nations, or it could
be identified by its longitudinal and latitudinal coordinates or an image of its
national flag. It could also be assigned a completely random and meaningless
number. An analogy can be drawn with transactions between persons, in
which context it is not strictly necessary that a party be referred to by name
as opposed to another identifier or that the identifiers used have semantic
value or be unique as against all others. It is simply necessary to provide
sufficient information to distinguish one from others.®>

650. See Restatemeni (Third) of the Foreign Relations Law of the United States § 206
comment C.

651. Henkin et al., 241. See also Vattel, | §2 (*[L'Etat] deviant une personne morale, qui a son
etendement et sa volonté proper, et qui est capable d’obligations ct de droits').

652. Jancv, Legal Aspects of the Use of a Provisional Name for Macedonia in the United
Nations System, 160: Igor Janev, Some Remarks of the Legal Status of Macedonia in the
United Nations Organization, 53 Rev. Int’l Aff. 1108 (2002).

653. Reference can be made here to domain names and the early decision to assign a name
in addition to a number to identify hosts in the network. This is discussed in detail in Part
I, Chapter 2, section 2.1.3 above.

654. See Janev, Some Remarks on Legal Status, 2 (‘In the absence of such an identity, the
juridical person, such as a state, could to a large extent (or even completely) loose [sicl
its capacity to interact with other such juridical persons (e.g., conclude agreements, etc.)
and independently enter into and conduct its external relations. The name of a state is.

thus, an essential element of its juridical personality and, consequently. of its state-
hood.”).
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Chapter 6: Rights in Geographic Names as Such

Nor is a name required of a legal person in order to express consent to
pe bound, bearing in mind that the voluntary expression of State consent is
the cornerstone of positive international law. Just as illiterate persons can
indicate their willingness to be bound to a legal instrument by stamping their
fingerprint upon it or inscribing the letter ‘X’, so too could States commu-
picate consent to be bound in a variety of visible ways. It is the expression
of consent that is of consequence, not the form that expression takes or the
possibility that others’ expression of consent takes a similar form.

Another key aspect of relations between legal persons is participation in
dispute resolution. In the international context one can look to the Statute as
well as the Rules of the ICJ (hereinafter, the ‘ICJ Rules)’,%° the latter of
which specify the manner in which proceedings are to be initiated and
conducted. Article 38(1) of the ICJ Rules requires in relevant part that an
application to commence proceedings before the Court must ‘indicate the
party making it, the State against which the claim is brought, and the subject
of the dispute’. Considering subject matter first, the Island of Palmas Case
(or Miangas)®>® demonstrates that territorial disputes are resolvable even
where the territory the subject of the dispute is referred to by multiple names.

Turning to the naming of State parties, while Article 38(1) of the ICJ
Rules does not expressly require that State parties have a name, names are
typically used for-this purpose. Article 38(1) does not preclude commencing
proceedings before the Court against, for example, ‘the State whose
application for membership in the United Nations was made’ on a particular
date or in a particular numbered document or ‘the fiftieth State to join the
United Nations’, but these are not things that ordinarily occur in practice.
One need look no further than the ICJ’s docket for evidence of the practice
and consistency of the use of States’ names in proceedings.®>” It must be
noted, however, that not all States have come before the ICJ and its
predecessor, the Permanent Court of International Justice,**® with a name of
their own choosing. An example of this is the ongoing case brought by the

655. Rules of Court (14 Apr. 1978, entered into force 1 Jul. 1978, as amended 14 Apr. 2005),
1.C.J. Acts & Docs 4.

656. Island of Palmas Case (or Miangas), Hague Court Reports 2d. 83 (1932), (Perm. Ct.
Arb. 1928), 2 U.N. Rep. Intl. Arb. Awards 829.

657. On the significance of practice in treaty interpretation, see Vienna Convention on the
Law of Treaties, Art. 31(3)(b). The ICJ docket is available at [CJ, List of Cases referred
to the Court since 1946 by date of introduction: List of contentious cass and advisory
proceedings, hp://www.icj-cij.org/docket/index.php?pl=3&p2=2 (accessed 15 Oct.
2012).

658. Publications of the Permanent Court of International Justice are available at ICJ,
Permanent Court of International Justice: Publications of the Permanent Court of
International Justice (1922-1946), hup://www.icj-cij.org/pcij/index.php?p1=9 (accessed
15 Oct. 2012).
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“former Yugoslav Republic of Macedonia’ against Greece,*” a dispute whjgy,
is comprehensively discussed in the next section of this chapter.
applicant’s name in that case is a provisional one recommended by the Uy
Security Council, and not the name under which that country sougp,
membership in the United Nations. The relevant question at this point in the
enquiry is whether, without the provisional name, this country would haye
been prevented from raising its claim against Greece. In other words, wag
possession of a name (provisional or permanent) procedurally necessary
commencing the case?

Article 38(1) of the ICJ Rules requires identification of ‘the party
making’ the application. It does not demand a particular format thyt
identification must take. Identification of a party other than by its name
would not run counter to ordinary meaning or defeat the object and purpose
of the treaty as prescribed by Article 31(1) of the Vienna Convention, but the
existence of a consistent subsequent practice ‘in the application of%®° Article
38(1) of the ICJ Rules supports an interpretation of this as calling for use of
a State party’s name.%' Because all parties before the Court have had names,
it is difficult to envisage what might otherwise occur. Presumably, names are
used unless the party in question does not have a name, in which case some
other identifier must — from a purely practical standpoint — be an acceptable
substitute. Unless otherwise specified in the Rules, standing could not
logically be denied of the basis of non-possession of a name if possession of
a name is not itself a condition of statehood.

This discussion reveals that a distinction must be made between
practical necessity and legal necessity. It is undeniably the case that names
facilitate the functions of the UN, and so much so that this could be
characterized as necessary (as opposed to simply desirable) from a perspec-
tive of operational convenience. Yet from the ease of using names does not
automatically follow a legal obligation. Neither can a general sense of legal
obligation be easily inferred from existing evidence of practice in the
functions of the UN. Rights in country names as such derived from States’
possession of legal personality, or indeed derived from any other condition
or right of statehood, cannot be based upon practicality or ‘(mere) comity
(courtoisie, comitas gentium)’.662

Even if it is the case that State parties are required to be referred by
name in ICJ proceedings, this does not equate to a strict prohibition against
nameless parties’ participation in proceedings, nor does it speak to exclusive

659. Case Concerning the Application of Article 11, Paragraph 1, of the Interim Accord of 13
September 1995 (The Former Yugoslav Republic of Macedonia v. Greece), Memorial
(1.C.J. 20 Jul. 2009) (available at http://www.icj-cij.org/docket/files/142/16354.pdf).

660. Vienna Convention on the Law of Treaties, Art. 31(3)(b).

661. See Gardiner, 225-232.

662. International Law Association, Statement of Principles Applicable to the Formation of
General Customary International Law: Final Report of the Committe on Formation of
Customary (General) International Law, Commentary to section 2(vi).
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Chapter 6: Rights in Geographic Names as Such

rights of States in their names. There is no clear evidence of a felt sense of
Jegal obligation to possess a name in order to participate as a UN member,
and such a legal obligation is not expressly articulated in UN instruments.
From these things and from the fungible nature of identifiers in legal
transactions it can be concluded that possession of legal personality does not
require possession of a name, and thus that States’ claims to exclusive rights
in country names should not be based upon their possession of legal
personality.

6.3.2 NAME AS A RIGHT OF STATEHOOD

6.3.2.1 A Right of States to Select a Name

Even if not required in order to achieve the status of statehood, possession of
a name may alternatively be a right that accrues as a consequence of having
achieved statehood. This reasoning makes a distinction between the capaci-
ties that must be possessed in order to achieve the status of statehood from
capacities or rights that, once statehood is achieved, are imputed to the State.
This bifurcated approach is reflected, for example, in the Restatement (Third)
of the Foreign Relations Law of the United States®®® (the ‘Restatement’),
which sets out the required elements of statehood in § 201 and then
separately in § 206 the ‘capacities, rights and duties of States’ as:

(a) sovereignty over its territory and general authority over its nation-
als;

(b) status as a legal person, with capacity to own, acquire, and transfer
property, to make contracts and enter into international agreements,
to become a member of international organizations, and to pursue,
and be subject to, legal remedies;

663. The Restatements are treatises prepared and published by the American Law Institute on
a variety of legal topics. They have the primary aim of providing guidance to judges and
lawyers by clarifying and explaining fundamental legal subjects. The Third Restatement
of the Foreign Relations Law of the United States captures international law as
applicable to the United States, which ‘stems largely from customary international law
and international agreements to which the United States is a party.” ALI, Publications
Catalog: Restatements of the Law — Foreign Relations Law of the United States,
http://www.ali.org/index.cfm?fuseaction=publications.ppage&node_id=33 (accessed 15
Oct. 2012). The Restatement of the Foreign Relations Law of the United States of course
offers the perspective of only the United States as to international law, but the high regard
in which its reporters are held mean that it has significance beyond that one country’s
borders: ‘It should and will be consulted by lawyers in all parts of the world. For the
lawyer in the United States, it may be a kind of authoritative codification. For lawyers
in other countries, it is a valuable source of information about the foreign relations power
in the United States and prevailing American views on international law.” Rudolf
Bernhardt et al., Book Review, 86(3) Am. J. Int’l L. 608, 609 (1992) (reviewing
Restatement (Third) of the Foreign Relations Law of the United States).
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(c) capacity to join with other states to make international law, 5
customary law or by international agreement.

The wording of § 206 of the Restatement is illustrative of the general absenc,
in international law and scholarship of an express attribution to States of ,
right to select or use a name. It is necessary, therefore, to consider whether
such a nght is implied because it is inherently an aspect of sovereignty
bearing in mind that sovereign rights derive from the ‘simple fact’ of the
State’s ‘existence as a person under international law.’***

In determining whether possession and exclusive use of a name is ,
sovereign right of States, the advice offered by Justice Haynes of the Hig
Court of Australia should be borne in mind: ‘Sovere:gnty is a concept that
legal scholars have spent much time examining. It is a word that jg
sometimes used to refer to very different legal concepts and for that reasop
alone, care must be taken to identify how it is being used.”® Similar concery
is expressed, for example, in the comments to § 206 of the Restatement,
which specify that its use in this context of States’ rights ‘implies a state’s
lawful control over its territory generally to the exclusion of other states,
authority to govern in that territory, and authority to apply law there.’%® The
exercise of this control is a core right to inhere in all States.

As to whether there arc more specifically articulated rights of States
(which could include a right to a name), there are divergent views. Vattel’s
reliance in the eighteenth century on natural law to explain the origin of
States’ rights echoes in moderm arguments supporting an inherent, ‘inalien-
able right’ of States to select and use a name.®®” These arguments can also be
linked to a right to culture and heritage, similar to what was termed by an
early twentieth century diplomat the right to ‘national distinctiveness’. .
Contrasting with these is the view that ‘statehood does not involve any
inherent substantive rights’ but is ‘rather a form of standing’.%® The works
of historical and contemporary scholars who support the notion of States’
rights offer little support for a specific right of States to select and use a
name. Nevertheless, it is difficult to oppose the idea that a State may choose
and use a name by virtue of the exercise of sovereignty and further that when
it does so, it is free by virtue of that authority to place restrictions on others’

664. Convention on the Rights and Duties of States, Art. 4.

665. Joosse v. Australian Securities and Investment Commission, 159 A.LR. 260, 263-264
(High Ct. Aust’l 1998).

666. Restatement (Third) of the Foreign Relations Law of the United States §206 commenl
(b).

667. See for example, Janev, Legal Aspects of the Use of a Provisional Name for Macedonia
in the United Nations System, 160.

668. F.A. Pezet, The Future Relations of the United Siates with Latin America from the Latin
American Viewpoint. 7(2) Nat'l Conf. Foreign Rel. U.S. 287, 287 (1917).

669. Crawford. 44-45.
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use of its chosen name within its sovereign territory. The same can be said
of national flags and domestic laws prohibiting their desecration.®”

In other words, sovereignty does not require that a State select and use
a name to identify itself, but rather bestows States with the inherent authority
to do so if they so choose.”! In practice, States do select a name. This is
evidenced by the United Nations Terminology Bulletin Country Names
(from which, not coincidentally, the names of ccTLDs are derived).®”?
Though not expressly required under the UN Charter or the Rules of
Procedure of the General Assembly to do so, applications for UN member-
ship refer to applicants by name:*”* indeed, compliance with Rule of
Procedure 13457 would be difficult as a practical matter if this were not
done. The would be UN member is then acknowledged by that name on
acceptance.®”

670. An interesting comparative analysis of flag desecration laws is provided by Ute
Kriidewagen, Political Symbols in Two Constitutional Orders: The Flag Desecration
Decisions of the United States Supreme Court and the German Federal Constitutional
Court, 19(2) Ariz. J. Int’l & Comp. L. 679 (2002).

671. See Janev, Legal Aspects of the Use of a Provisional Name for Macedonia in the United
Nations System, 160 (‘every state naturally has an inherent right to a name’).

672. UN Terminology Bulletin No. 347/Rev. 1, United Nations Terminology Bulletin Country
Names (available at http://unstats.un.org/unsd/methods/m49/m49alpha.htm). On the
naming of ccTLDs, see Part I, Chapter 2, section 2.4.2 above.

673. Recent examples include the Application of the Republic of Bosnia and Herzegovina at
U.N. Doc. A/46/921 $23971 Annex (19 May 1992) (‘On behalf of the Presidency of the
Republic of Bosnia and Herzegovina and in conformity with the United Nations Charter,
I am submitting the request of the Republic of Bosnia and Herzegovina to be admitted
to the United Nations Organization as a full Member State.’); Application of the
Democratic Republic of East Timor at U.N. Doc. A/56/953-S/2002/558 Annex (20 May
2002) (‘In connection with the application by the Democratic Republic of East Timor for
membership in the United Nations, we have the honour, on behalf of the Democratic
Republic of East Timor and in our capacities as the President of the Republic and the
Prime Minister, to declare that the Democratic Republic of East Timor accepts the
obligations contained in the Charter of the United Nations and solemnly undertakes to
fulfil them.’); Application of the Republic of Montenegro, U.N. Doc. A/60/890-5/2006/
409 Annex (16 Jun. 2006) (‘In line with the results of the referendum held in the
Republic of Montenegro on 21 May 2006, organized in accordance with Article 60 of the
Constitutional Charter of the State Union of Serbia and Montenegro, in my capacity as
President of the Republic of Montenegro, | have the honour to request the admission of
the Republic of Montenegro to membership in the United Nations.").

674. Rule 134 of the Rules of Procedure of the General Assembly of the United Nations
provides: ‘Any State which desires to become a Member of the United Nations shall
submit an application to the Secretary-General. Such application shall contain a
declaration, made in a formal instrument, that the State in question accepts the
obligations contained in the Charter.’

675. Continuing with the above examples, see the Admission of the Republic of Bosnia and
Herzegovina to membership in the United Nations, U.N. Doc. A/Res/46/237 (22 May

1992); Admission of the Democratic Republic of East Timor for admission to
membership in the United Nations, U.N. Doc. A/Res/57/3 (2 Oct. 2002); Admission of
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Sovereignty gives the State not only the authority to choose a name, by
also to limit others’ use of the selected name within its territory. There ap,
for example, reportedly ‘thousands’ of laws in Canada and ‘probab),
millions’ in the United States, that ‘bestow upon “public authorities” (Which
are often not elected bodies but government agencies, state-owned corpor,.
tions, or non profit organizations) an absolute right to control particuly,
signifiers.”*”® All States have the authority to select names and regulate thej,
domestic use in this way, and have this authority equally, as articulated in the
Montevideo Convention at Article 4: ‘States are juridically equal, enjoy the
same rights, and have equal capacity in their exercise.” Yet equality amopg
States raises certain challenges in this context in that it does not prevent 5
State from selecting another State’s name as its own; indeed, equality
suggests that they are cach equally entitled to make a particular selection,

The question of States’ rights in country names therefore does not epg
with name selection and use within the sovereign territory. It must further be
considered whether States” authority to select a name is somehow limited by
the rights of other States and relatedly, whether States have a right 10 be
referred to by their chosen name.

6.3.2.2 A Right of States to Object to Another State’s Name

It is entirely possible that one State might choose to be identified in the same
or similar way as another. This duplication of identifiers could be said to have
a direct impact on the States in question and those transacting with them,
While on the one hand it might be said that the only limit to name choice is
imagination, in practice, geographic name choices are drawn from a
relatively limited field of reference that is, by its very nature, shared with
neighbouring States: *The names of the countries are usually associated with
their geographical location and dimension. Geography, at any rate, political
geography, as reflected in the boundary making and delimitation of frontiers,
territorial, maritime and aerial or atmospheric, changes with time.”*” As
borders fluctuate and time passes, so too are history, culture, language and
environmental conditions shared, and it is from this pool of shared
experience that geographic names are often drawn. Thus the very same
reasoning behind one State’s choice of name could also underpin another
(particularly neighbouring) State’s choice of name.

It is clear why a State would prefer that other States not choose the same
name, and this bears out in practice. The relative infrequency with which
naming conflicts have arisen is nevertheless surprising when one considers

the Republic of Montenegro for admission to membership in the United Nations, U.N.
Doc. A/Res/60/264 (12 Jul. 2006).

676. Coombe, 135-136.

677. Sompong Sucharitkul, The Inter-temporal Character of International and Comparative

Law Regarding the Rights of the Indigenous Populations of the World, SO Am. J. Comp.
L. 3, 10 (2002).
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Chapter 6: Rights in Geographic Names as Such

the frequency with which new States have been created and old ones
extinguished in modemn times: it has been noted that more than 125 new
states have been created or reconstituted since the coming into force of the
United Nations Charter in 1945, not including name changes.®”® Even in this
highly dynamic environment, the only major conflict is the ongoing dispute
petween Greece and the country provisionally referred to as the ‘former
vugoslav Republic of Macedonia’, or ‘FRYOM’. This dispute will next be
critically analysed, but first, some comments must be made about its
uniqueness. One conclusion to potentially be drawn from the scarcity of
name choice disputes is that there is a customary rule of avoiding selecting
a conflicting State name. The existence of such a rule is undermined,
however, by the number of States with shared names®” and the simple fact
that in none of these cases has conflict arisen to the level of the Macedonia
name dispute. What drives name choice (and, by corollary, avoidance of
choosing what others have already chosen) may not be a sense of legal
obligation but rather simply an overriding interest in avoiding confusion with
other States — a practical preference to not be confused with others. Although
(as concluded in the previous section of this chapter) possession of a name
is not a necessary aspect of legal personality, it does make transacting with
other legal persons more convenient. Where similar names can be differen-
tiated, these can be used without serious issue.

What then would lead a State to select a name insufficiently distinctive
from or objectionable to others? One possibility already alluded to in the
previous paragraphs is that shared history and experiences could lead
multiple States to select the same or similar representations and symbols of
their sovereignty. Objection on this basis is defensible in principle only for
neighbours or States otherwise currently or historically related. Exemplary of
such a situation are neighbours Greece and the FRYOM, one of the new
nations borne out of dismembered Yugoslavia.

Responding to Greece’s objection to Macedonia’s application®® for UN
membership, the UN Security Council recommended that the country be
‘provisionally referred to for all purposes within the United Nations as “the
Former Yugoslav Republic of Macedonia” pending settlement of the differ-
ence that has arisen over the name of the State’.®®' The name is but one

678. See Crawford, 715 and Appendix 1.

679. Examples of identical or materially similar country names include: (a) the Democratic
Republic of the Congo and Republic of the Congo, (b) the Republic of Equatorial
Guinea, the Republic of Guinea, the Republic of Guinea-Bissau, and the Independent
State of Papua New Guinea, (c) the Democratic People’s Republic of Korea and the
Republic of Korea, and (d) Niger and Nigeria.

680. U.N. Doc. A/47/876-S/25147 (1992), discussed in detail in Michael C. Woaod, Partici-
pation of Former Yugoslav States in the United Nations and in Multilateral Treaties, in
Max Planck Y.B. U.N. L. 236-241 (Armin von Bogdandy ed., Martinus Nijhoff Publishers

© 1997).
681. S.C. Res. 817, 7 Apr. 1993, U.N. Doc. S/INF/49 (1993), at para. 2.
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aspect of this now long-running dispute; in earlier proceedings before the
European Court of Justice (ECJ) Greece complained of large scale efforts to
promote ‘the idea of a unified Macedonia’ through that country’s chosen
name (Republic of Macedonia), the wording of its constitution, and such
activities as ‘the circulation of maps, calendars and car stickers’ and ‘schog]
history books’ depicting the FYROM as encompassing Greek territory.5%
Also concerning to Greece was the FRYOM’s adoption of the ‘Sun of
Vergina’ on its flag, this emblem having been discovered in excavations on
Greek territory.*®* Greece demanded that the FRYOM cease use of its chosen
name and symbols and related activities, all of which it interpreted as
territorial claims amounting to a threat of war,®*

The ECJ’s decision went not to resolving the name dispute but rather to
interim measures requested by the European Commission to suspend
economic sanctions imposed by Greece a§ainst the FRYOM, which request
was ultimately rejected by the Court.®®® A subsequent Interim Accord
between Greece and the FRYOM required only undertakings to continue
negotiation ‘with a view to reaching agreement’ on this matter.°*® In 2008,
the FRYOM instituted proceedings before the ICJ asserting that the Interim
Accord had been breached by Greece by its objection to the FRYOM’s
application to join the North Atlantic Treaty Organization.®®” In December
2011, the Court found®®® that Greece’s objection violated the Interim Accord.
The applicant’s clear intentions to refer to itself by its constitutionally chosen
name within NATO (which ultimately resolved to delay a decision on
admission pending resolution of the name dispute) was considered not to
render Greece’s objection lawful. The Court seized the opportunity to
highlight the fact that the dispute has been ongoing for sixteen years, and to
remind the parties of their obligation under the Interim Accord to make good
faith efforts towards its resolution.

682. Commission of the European Comumnunities v. Hellenic Republic, C-120/94 R 1-03037
(E.C.J. 29 Jun. 1994), at para. 8.

683. Ibid., para. 9.

684. Ibid., para. 31.

685. Ibid.. para. 48.

686. Interim Accord (with related letters and translations of the Interim Accord in the
Languages of the Contracting Parties), Greece-the former Yugoslav Republic of
Macedonia, signed in New York 13 Sep. 1995, 1891 U.N.T.S. 1-32193; 34 L.L.M. 146!
(13 Oct. 1995).

687. ICJ, Press Releasc, The former Yugoslav Republic of Macedonia institutes proceedings
against Greece for a violation of Article 11 of the Interim Accord of 13 September 1995,
No. 2008/40 (17 Nov. 2008) (available at hup://www.icj-cij.org/docket/files/142/
1488 1.pdf).

688. Application of the Interim Accord of 13 September 1995 (the former Yugoslav Republic
of Macedonia v. Greece), Judgment of 5 Dec. 2011.
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Chapter 6: Rights in Geographic Names as Such

This dispute is a unique constellation®” and though it remains unre-
solved, an attempt can be made to draw conclusions from the legality of
Greece’s demand that its neighbour avoid adopting the name ‘Macedonia’ in
order to broadly articulate limitations upon States’ sovereign rights to select
a name. Notably, leading scholars have avoided doing s0.°® One highly
regarded text characterizes the matter as one of ‘political guarantees ensuring
that [the FRYOM] had no territorial claims towards a neighbouring Com-
munity state’.*®" Another sees the dispute as illustrative of the potential

roblems inherent in States’ sovereign authority, but makes no statement as
to the legality of Greece’s demands.*”* The problem, it has been said, is that
this dispute:

both clarifies and obscures the status of country names in international
law. On the one hand, both the UN’s and the EU’s reactions suggest that
Greece’s claim that a country’s choice of name could be a form of
aggression was not, as an abstract matter, per se unreasonable. Thus, it
appears that international law recognizes the theoretical possibility that
a country’s choice of name might amount to hostile propaganda against
a neighbour, such as in ‘the use of a denomination which implies
territorial claims.” In so doing, it suggests that the presumed norm that
countries control their names has been weakened; conversely, it suggests
that the idea that one country has rights regarding another country’s use
of names might theoretically have more merit than many had previously
suspected.®”?

These comments attribute to States a right to select a name, but posit that this
right is not absolute. This is consistent with the principle of sovereignty,
which gives the State supreme but not absolute authority within its territory.
Interference in domestic matters is permitted by Article 2(7) of the United
Nations Charter, as well as by customary international law. Further, the
Friendly Relations Declaration requires that ‘every State shall refrain from
any action aimed at the partial or total disruption of the national unity or

689. Craven, What's in a Name?, 238 (characterizing this as ‘the first occasion in which it has
ever been suggested that a State, or for that matter a people, should not be the exclusive
determinants of their own cultural and political symbols’).

690. Sce Demetrius Andreas Floudas, Pardon? A Name for a Conflict? FRYOM's Dispute with
Greece Revisited, in The new Balkans: disintegration and reconstruction (George A.
Kourvetaris et al. eds., East European Monographs 2002).

691. Malcolm N. Shaw QC, International Law 452 (6th ed., Cambridge University Press
2008).

692. Colin Warbrick, States and Recognition in International Law, in International Law 241
(Malcom D. Evans ed., Oxford University Press 2006).

693. Froomkin, When We Say US™, We Mean It!, 856, quoting the European Commission’s
16 Dec. 1991 Guidelines on the Recognition of New States in Eastern Europe and in the
Soviet Union, as reprinted in Danilo Tirk, Declaration on Yugoslavia, 4(1) Eur. J. Int’]
L. 73, 73 (1993).
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territorial integrity of any other State or country.”*® If the right of a State to
select and use a name is based on sovereignty, then this limitation mug;
correspondingly apply, meaning that one State’s name choice cannot constj.

tute an unlawful interference with the sovereignty of another State. Such a;, |
interpretation is supported by the general principle of abuse of rights, which
serves to limit a State’s choice of name to the extent that the choice had the
effect of ‘inflict[ing] upon another State an injury which cannot be justifieg

by a legitimate consideration of its own advantage.’®® A link to the genery] |
principle of good faith is equally clear given that ‘[a] state that acts in good
faith is unlikely to abuse its rights.’®® A related principle of ‘gooq
neighbourliness’ was raised by Judge ad hoc Roucounas and suggested in hig
dissenting opinion to have been breached by the FRYOM.*’

The determination of whether one State’s choice of name constitutes ap
unlawful interference with the sovereignty of another State or a breach of the |
principles of good faith, abuse of rights or good neighbourliness depends |
entirely on the facts in question.*”® As a result, it is impossible to develop ‘[
universal rules around the selection of country names. In the Macedonia
dispute, the European Commission Declaration on Yugoslavia required each
former Yugoslav republic to declare that it had agreed, inter alia, ‘to adopt
constitutional and political guarantees “ensuring that it has no territorial
claims™ against a neighboring E.C. country and that it would not use a name
(e.g., Macedonia) that implied such claims and would conduct “no hostile |
propaganda activities” against a neighbouring E.C. country.””® This is likely |
as precise as rules could be articulated. This difficulty, along with the
infrequency with which naming disputes have arisen,”® may help to explain

694. Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations,
GA/RES/2625(XXV), U.N. Doc. A/8082 (1970).

695. L. Oppenheim, International Law: A Treatise 345 (8th ed., H. Lauterpacht ed.,
Longmans. Green & Co. 1955).

696. M. Byers, Abuse of Rights: An Old Principle, a New Age, 47 McGill L.J. 389, 406
(2002).

697. Application of the Interim Accord of 13 September 1995 (the former Yugoslav Republic
of Macedonia v. Greece), Judgment of 5 Dec. 2011 (Dissenting opinion of Judge ad hoc
Roucounas).

698. See Craven, What's in a Name?, 234, citing Case Concerning Military and Paramilitary
Activities in and Against Nicaragua (Nicaragua v. United States of America), 1.C.J. Rep.
1986 (I.C.J. 27 Jun. 1986).

699. European Community, Declaration on Yugoslavia and on the Guidelines on the
Recognition of New States (Extraordinary European Political Cooperation Ministerial
Meeting, Brussels, 16 Dec. 1991), 31 L.L.M. 1485 (1992).

700. There is another reported instance of a naming dispute in recent history, in which
proposed changes to the name of the country of Uzbekistan were rejected on the basis
of their being interpreted as territorial claims. See Crawford, 68 n. 141, citing Karen
Dawisha & Bruce Parrolt, Russia and the new states of Eurasia: the politics of upheaval \
85 (Cambridge University Press 1995).
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Chapter 6: Rights in Geographic Names as Such

the non-existence of expressly acknowledged, detailed rules of international
Jaw on name selection.

There is no denying the potential for the choice of name by a State and
even the purely internal, domestic use of the name to provoke (intentionally
or unintentionally) changes in the world order. That part of the population in
State A might be motivated by State B’s choice of name to exercise a right
of self-determination is a realistic possibility. Yet self-determination in its
contemporary form is a right of peoples to be involved in a meaningful way
in the constitution and maintenance of the systems that govern their lives.””!
The possibility that, as a right of peoples, self-determination encompasses a
right to self- or group-identify using geographic names is explored in
Chapter 9, below, along with other potential human rights bases of rights in
geographic names.

6.3.2.3 A Right of States to be Referred by Their Chosen
Name

A separate but related question is whether States have a right to be referred
to by their chosen name. As discussed above, there is a strong practical and
diplomatic incentive for States to have a name, but this does not necessarily
speak to the existence of a legal obligation to have a name either generally
or for a particular purpose. It has been noted earlier in this chapter that there
is a practice of using names in the functions of the UN, though there are no
provisions in the UN Charter that require members to have a name. The use
of names is directed in certain UN procedures, for example in General
Assembly plenary voting.” Yet use of @ name is one matter, while use of a
State’s chosen name is another; the issue here is specifically whether, to give
one specific example, the United States of America is obliged to use the name
‘Russian Federation” when referring to that country within or even beyond
the UN context.

For the most part, the practice of using names in the UN is axiomatic.
Names are ordinarily used — and without any special emphasis on their being
used — in accordance with the wishes of the named UN member. One notable
instance of special emphasis is the General Assembly’s pronouncement ‘that,
in accordance with the desires of its people, South West Africa shall
henceforth be known as “Namibia”.’’*® Applications are ordinarily accepted
using standardized language,”™ and the new member is then referred to by

701. See Rupert Emerson, Self-Determination, 65 Am. J. Int’l L. 459, 465-466 (1971).
702. General Assembly of the United Nations, Rules of Procedure and Comments, Rule 87.
703. Question of South West Africa, G.A. Res. 2372(XXII). U.N. Doc. A/Res/2372(XXII) (12
Jun. 1968).
704. General Assembly resolutions on administration are worded as follows:
The General Assembly,
Having received the recommendation of the Security Council of [date] that [State name]
should be admitted to membership in the United Nations,
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other members accordingly. The case of the FRYOM is in this context agaiy,
a unique constellation: the UN Security Council avoided making use of thag
country’s chosen name when resolving on its membership application,
instead recommending admission of the ‘State whose application is cop.
tained in document S/25147°, and then recommending the use of 4
provisional name.”” The General Assembly then admitted the so-called
‘former Yugoslav Republic of Macedonia’ using the standardized language
just noted.

The Russian Federation provides an example of a different situation,
that of an existing UN member changing its name. Leaving aside questiong
of continuation of membership’® which lie outside the scope of this study,
the Russian Federation’s assumption of the Union of Soviet Socialist
Republics’ seat at the United Nations was characterized by then-President
Yeltsin as a simple name change. He simply requested ‘that the name
“Russian Federation” should be used in the United Nations in place of the
name “the Union of Soviet Socialist Republics”.”’®” There is no record of
objection to this request,””® and the name ‘Russian Federation’ has accord-
ingly since been used in the UN General Assembly and Security Council.”®

Looking beyond these forums to the ICJ, it has been noted in the
previous section of this chapter in the context of legal personality that there
is uniform practice in referring to parties by name in ICJ disputes, and that
this practice is supported at least to some extent by the wording of Article
38(1) of the ICJ Rules. That Article does not expressly require that an official
name be used, but presumably the name of a UN member as per its admission
is the name that will be used. The ‘Macedonia’ case is illustrative: it was
docketed as ‘the former Yugoslav Republic of Macedonia v. Greece’. That
case nevertheless offers no particular support to the existence of a legal
obligation to refer to parties by their chosen name except insofar as it
evidences a sense of felt obligation on the FRYOM s part to refer to itself by
its provisional name as recommended by the UN Security Council. More
assistance would have been offered were the roles of the parties in that case
reversed (in other words, it would be interesting to see whether Greece would
identify the respondent as something other than the ‘former Yugoslav
Republic of Macedonia’). Greece's counter-memorial and rejoinder did refer

Having considered the application for membership of [State name],
Decides to admit {State name] to membership in the United Nations.
See for example, Admission of the Republic of Montenegro to membership in the United
Nations.

705. S.C. Res. 817, para. 2.

706. On continuation, see Yehuda Z. Blum, Russia Takes Over the Soviet Union’s Seat at the
United Nations, 3(2) Eur. J. Int’l L. 354 (1992).

707. U.N. Doc. 1991/RUSSIA. 1, excerpted in Blum, at 356.

708. See Crawford, 677.

709. See for example, UN.G.A. Res. A/RES/65/281 (17 Jun. 2011).
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Chapter 6: Rights in Geographic Names as Such
to the *former Yugoslav Republic of Macedonia’,”*® which is procedurally
sensible, given that Greece was the respondent, but not expressly required by
Article 49 of the ICJ Rules. It is also interesting to note that the respondent
in the case against Greece before the ECJ was not identified as ‘Greece’ but
rather as the ‘Hellenic Republic’ (the name under which it entered the Treaty
Establishing the European Community).”"!

Of these instances just discussed, the language that is most strongly
supportive of a right of members to be referred to by their chosen name is
that of the UN Security Council in directing other members to refer to the
‘former Yugoslav Republic of Macedonia’ and do so “for all purposes within
the United Nations’.”'? This, ironically, is not a case of a State being referred
to by its chosen name, but rather a provisional name to be used pending a
dispute involving the name. Even if this or perhaps the Namibia case or
standard practice offers a basis upon which a right of States to be referred to
by their chosen name can be asserted, this is an extremely limited right which
would prevent only alternative name use within and for UN purposes. This
would not prevent the use of alternative names (e.g., a reference to the United
Kingdom of Great Britain and Northern Ireland by the slang name ‘Old
Blighty’,”*® or even a reference to that country as ‘Britain’ or ‘the UK’) by
a member of the GAC in ICANN discourse, a government official from
commenting to the press, or even in international relations outside of the UN
context, while acknowledging the potential detriment such actions might in
some instances have in terms of good international relations. Much of State
conduct around naming appears to have as its basis not clearly identifiable
legal rules but rather good international relations with the aim of avoidance
and resolution of disputes through good faith negotiations. The United
Nations Security Council has encouraged this from Greece and the
FRYOM,”™* though as-yet those States have been unable to achieve
resolution of their dispute.

710. Case Concerning the Application of Article 11, Paragraph 1, of the Interim Accord of 13
September 1995 (The Former Yugoslav Republic of Macedonia v. Greece), Counter-
Memorial by Greece (I.C.J. 19 Jan. 2010) (available at http://www.icj-cij.org/docket/
files/142/16356.pdf); Case Concerning the Application of Article 11, Paragraph 1, of the
Interim Accord of 13 September 1995 (The Former Yugoslav Republic of Macedonia v.
Greece), Rejoinder of Greece (I.C.J. 27 Oct. 2010) (available at http://www.icj-cij.org/
docket/files/142/16356.pdf).

711. Treaty Establishing the European Community (Consolidated Version) (25 Mar. 1957).

712. S.C. Res. 817, para. 2.

713. Michael Quinion, World Wide Words: Blighty, hup://www.worldwidewords.org/qa/qa-
blil.htm (accessed 15 Oct. 2012).

714, See S.C. Res. 817.
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6.4 CONCLUSIONS ON RIGHTS IN GEOGRAPHIC
NAMES AS SUCH

Two related bases have been explored in this chapter as potential sources of
rights in geographic names under international law: Article 6zer of the Parig
Convention for the Protection of Industrial Property and the principle of
sovereignty. First, Article 6ter requires that States prohibit the registrability
as trademarks of State flags and other emblems, as well as the emblems of
IGOs. In this chapter, the interpretation of Article 6zer (1)(a) by WIPO hag
been confirmed with reference to recent survey evidence and as-yet unsuc-
cessful attempts to amend that Article. The results of the questionnaire
drafted by the WIPO Standing Committee indicate that many States are
reserving country names from trademark registration even though they are
not obliged under Article 6fer to do so. An isolated instance of the use of the
notification procedure specified in Article 67er (3) by Iceland has also been
highlighted, but other actions in this space suggest that this is a unique
interpretation of Article 6rer which does not constitute evidence of a custom
of reserving rights in country names.

From discussions around proposed amendments to widen the scope of
Article 6ter to include country names can be extrapolated the conclusion that
there currently is no international law recognizing rights in country names as
such that could be called upon to justify their exclusive use by States and the
prevention of their use by others. The analysis documented in this chapter
supports that view. It is only logical to reach the same conclusion as respects
sub-national names. That said, Article 6ter does not prevent States from
reserving rights in geographic names as such; it simply does not require that
they do so. The protection offered by ICANN through the g7LD Applicant
Guidebook is therefore not inconsistent with Article 6zer.

The second basis of rights evaluated in this chapter is the foundational
international law principle of sovereignty. Governments have looked to the
principle of sovereignty in order to justify what they view as an inherent right
to prevent others’ use of ‘their’ names. While there may be a growing body
of examples of conflict over private parties’ use of geographical names,’"
there are surprisingly few examples of name conflicts between States. As a
result, there are very few constellations from which support of States’ rights
in country names can be drawn. In this chapter it has been considered that
there are actually three rights potentially encompassed in a right of States to
country names: a right to select a name, a right to object to another State’s
name, and a right to be referred to by a chosen name. In relation to none of
these is there an express right contained in any international convention,
though the ICJ Rules do refer to the identification of party names, while the
UN General Assembly Rules refer to plenary voting according to name. At

715. For examples, see discussion of UDRP cases involving geographic names at Part 1I,
Chapter 3, section 3.3.1.2 above.
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Chapter 6: Rights in Geographic Names as Such

the same time, in relation to none of these is there an express denial of a
corresponding right in any international convention.

From the as-yet unresolved dispute between Greece and the FRYOM
over the name ‘Macedonia’ can be extracted certain conclusions about
States’ rights to select and object to a name. This dispute is the manifestation
of a rational tendency to select a name that happens to be based upon an
identity or history shared with neighbouring States. The escalation of this
dispute into an international legal dispute is, however, unique. From it and
other instances of name similarity not escalated into international disputes it
can be deduced that there is no rule of international law preventing one State
from selecting the same or similar name as another State’s. This dispute
suggests that a State’s right to select a name is not absolute, but rather is
limited by obligations not to encroach upon another State’s sovereignty and
to act in good faith. There are no clear rules to determine when this occurs,
nor is it practicable to attempt to develop rules beyond the general
proscription imposed upon the FRYOM not to interfere with the territorial
integrity of another State. Nor for the same reasons is it practicable to
develop rules around objections to States’ choice of name. These situations
can only be resolved on a case-by-case basis, having due regard to the facts
at issue.

As to the implications of these conclusions in the context of domain
names, conflicting applications for new geographic gTLDs are inevitable:
there are already in existence several constellations of similar country names
which, although they have not previously been disputed in the offline
context, could be the subject of a future challenge in the online context due
to the technical requirement of absolute name uniqueness and the policy
decision to prevent confusingly similar TLD strings. Although conflicting
applications for a .macedonia new gTLD were not made in the initial round
of top-level expansion under the New gTLD Program, these remain a real
possibility in future expansion rounds if the prohibition on applications for
country and territory names is lifted. It would be inappropriate to develop a
single rule of priority on the basis of sovereignty, simply because sovereignty
does not support such a rule. On this basis, as a matter of policy and to
preserve the stability of the internet and its DNS, ICANN should consider
refusing the creation of any geographic new gTLD for which competing
applications have been submitted.

Finally, to the extent that a right to be referred to by one’s chosen name
can be derived from practice within the UN and before the ICJ, these are
limited to those specific contexts and will not serve to prevent failures to
properly identify a State in other contexts such as the DNS. Further, the
recognition of a right in that limited context is not alone determinative of the
exclusivity of a State’s rights in a particular name in that particular context,
or certainly in any other context.
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The internet makes information easily, cheaply and instantaneously acces-
sible without regard to borders, language or cultural differences. As a result,
there is wider use and a correspondingly higher likelihood that others will
have exposure to uses of geographic names. This is precisely the situation
that ICANN attempts to manage in the internet Domain Name System
through the policy on geographic names documented in the g7LD Applicant
Guidebook. The approach taken is to bar applications constituted of country
and territory names and to require the authorization of relevant governments
to applications for new gTLDs constituted of many other types of geographic
names. This approach is based on untested assumptions about governments’
rights in geographic names.

This study has been undertaken to remove the need for policy-making
on the basis of assumptions about States’ rights in geographic names. The
legal bases of rights examined in this study fall into two broad, overlapping
categories: bases that recognize rights of States to geographic names and
bases that recognize rights of non-State others to geographic names.
Importantly, none of the bases within the first category prove or disprove the
exclusivity of States’ rights. Within the second category, certain bases
impliedly disprove the exclusivity of States’ rights, while others neither
prove nor disprove the exclusivity of States’ rights. As to each, the following
findings have been made and conclusions reached:

(1) Within the first category of bases recognizing rights of States to
geographic names fall trademarks, the principle of sovereignty,
geographical indications, the right to prevent confusion with a
competitor and the protection against dilution afforded well-known
trademarks. While rights are available to States under each of these
bases, none proves their exclusivity. In particular, while the prin-
ciple of sovereignty recognizes States’ rights in geographic names,
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(2)

(3)

4

&)

it notably disproves exclusivity as against other States while offering
scant guidance as to how disputes between States can be resolved,
Further, the recognition of States’ rights in geographic names on the
basis of sovereignty does not speak to the exclusivity of States rightg
as against non-State others. None of the other bases of legal rights
falling within this category expressly demand the recognition of
States’ rights in geographic names. Rather, they all offer the
possibility of recognition provided that certain criteria are met or
factual circumstances are established.

Within the second category of bases recognizing rights of others to
geographic names and therefore weighing against a finding of
exclusivity of States’ rights fall trademarks, geographical indica-
tions, and human rights to expression and culture. The human rights
to expression and culture are expressly unavailable to States, with
the result that States’ rights in geographic names cannot be
considered exclusive. The fact that many countries do not prohibit
the use or registration of geographic terms as a trademark and the
recognition (albeit limited) afforded geographical indications under
international law further support a finding that States’ rights in
geographic names are not exclusive. With the exception of geo-
graphical indications, none of these bases of rights expressly cover
geographic names, but all offer the possibility of recognition
provided that certain criteria are met or factual circumstances are
established.

Also falling within the second category of bases recognizing rights
of others to geographic names are bases that neither specifically
prove nor disprove the exclusivity of States’ rights because they do
not recognize rights in geographic names as such, but rather only
place limitations upon uses of or actions affecting geographic
names. Into this grouping fall the right to prevent confusion with a
competitor and the protection against dilution afforded well-known
marks, as well as the human rights to nationality, self-determination,
language and property.

Not falling within either of these two broad categories because of
their current lack of recognition at the international level are State
personality rights and cultural property rights.

The application of these findings leads to the conclusion that
ICANN’s policy of recognizing exclusive rights of States in
geographic names fails to acknowledge the recognition under
international law of non-State others’ rights in geographic names.
Such an acknowledgement is called for by the adoption by ICANN’s
Board of Directors of the recommendation of the Generic Names
Supporting Organization, an internal I[CANN advisory body, to
ensure that new gTLDs added to the DNS do not ‘infringe the
existing legal rights of others that are recognized or enforceable
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under generally accepted and internationally recognized principles

of law’.""*?

(6) The application of these findings additionally leads to the conclu-
sion that although rights of others in geographic names are recog-
nized under international law, in particular through the human rights
of expression and culture, those bases of recognition do not require
the recognition in DNS policy of private property rights in geo-
graphic names as such. This being the case, it is appropriate that
geographic names as such are not mandatorily actionable under new
gTLD rights protection measures (the Legal Rights Objection, the
Trademark Claims service and the Uniform Rapid Suspension
procedure).

(7) It has also been shown that geographic names receive the greatest
protection under international law and in DNS policy when they
satisfy the criteria for registration as trademarks. The conclusions
reached in this study lead to the prediction that the New gTLD
Program will be the catalyst for significant changes in domestic
trademark laws, with Switzerland as a model. These changes will
have the effect of bringing geographic names within the scope of
trademark subject matter, which will have the concomitant effect of
bringing geographic names within the scope of legal rights recog-
nized and protected in DNS policy.

This book began by quoting the words of Timothy Denton, a lawyer and
consultant specializing in internet domain name policy. His words appear at
the start of this work as a prompt not to simply accept assumptions about
legal rights in geographic names, but they could just as logically be placed
here as an overarching summary of the delicate interplay between legal rights
and internet DNS policy at this critical juncture in the system’s development.
Lawyers and technologists may debate the theoretical need to do something
about the inconsistencies identified in this book between geographic names’
treatment in DNS policy and international law, but in practice it is impossible
to divorce the DNS from the ‘real’''®® (or ‘offline’) world in which it
operates. Contemporary society may be in a transition period between the
supremacy of law and the supremacy of technology, but for now the two are
inextricably intertwined. Questions about technology cannot be answered
without an understanding of the impact of law, and vice versa. States’
reactions to proposed new internet top-level domains may result in changes
to the recognition of rights under international law in geographic names
through custom or general principles of international law. ICANN’s g7LD
Applicant Guidebook may at some point in the future be considered evidence

1132.GNSO, Final Report on the Introduction of New Generic Top-Level Domains, Recom-
mendation 3, http://gnso.icann.org/issues/new-gtlds/pdp-decO5-fr-parta-08aug07.htm (8
Aug. 2007, accessed 15 Oct. 2012).

1133. WIPO, WIPO I Report, para. 22.
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of the crystallization of recognition in international law of rights in
geographic names. The two processes — development of domain name policy
and development of international law — are interrelated, and are likely to
remain so for the foreseeable future.

From Denton’s words can be distilled a need for dialogue within the
internet community to ensure that the conflicts that arise along the path of
DNS development do not result in its stagnation. In a similar vein it was once
remarked in the ISOC: ‘If the Internet stumbles, it will not be because we
lack for technology, vision, or motivation. It will be because we cannot set
a direction and march collectively into the future.’''>* This study has been
undertaken with the intention of informing policy development in relation to
geographic names and their treatment in DNS, with the hope that the
conclusions that have been reached will facilitate future progress rather than
create obstacles to the internet’s continued development.

1134.Leiner et al.. 8.
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Sutter Urs / BE
Verteidigung im formellen Vélkerstrafrecht Dritter Weg zwischen Selbstverteidigung und
notwendiger Verteidigung

Ziircher Tobias / BE
Die Legitimation von Strafe

Diezi Dominik / BS
Nachlebensgemeinschaftlicher Unterhalt. Grundlagen und Rechtfertigung vor dem
Hintergrund der rechtlichen Erfassung der Lebensgemeinschaft

Schaffner Daniel / BS
Das Individuum im internationalen Rechtshilferecht in Strafsachen Die dritte Dimension
bei schweizerischer Unterstiitzung fremder Strafverfahren

Mégevand Grégoire / BS

Confiscation et corruption

L'application des articles 70 et 71 CP dans le contexte des infractions réprimées par les
articles 322ter ss CP et 4a LCD

Schmidt Mareike / BS
Produktrickruf und Regress
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Galland Cyril / FR
Le contenu des servitudes fonciéres Aspects de droit réels et obligations de faire
rattachées a la servitude

Kagi Urs / FR
Kapitalerhaltung als Ausschittungsschranke Grundlagen, Regelung und Zukunft im
Aktienrecht

Meier Thomas / FR
Verjahrung und Verwirkung &ffentlich-rechtlicher Forderungen

Leb Christina / GE
Cooperation in the law of Transboundary Water Resources

Ludwiczak Maria / GE
La délégation internationale de la compétence pénale

Petry Roswitha / GE
La situation juridique des migrants sans statut légal Entre droit international des droits de
I'homme et droit suisse des migrations

Bulak Begum / GE
La liberté d’expression face a la présomption d’innocence

Matz Henry / GE
Regulierung von Eigentumssicherheiten Reformtiberlegungen auf rechtsvergleichender
Grundlage

Lombardini Carlo / LS
La protection de l'investisseur sur le marché financier Analyse critique du droit suisse
dans une perspective de droit européen

Baumann Wey Sabine / LU
Die unbezifferte Forderungsklage nach Art. 85 ZPO

Kaufmann Ariane / LU
Das Unmittelbarkeitsprinzip und die Folgen seiner Einschréankung in der Schweizerischen
Strafprozessordnung

Brandlie Beat / SG
Prozessdkonomie im schweizerischen Recht Grundlagen, bundesgerichtliche
Rechtsprechung und Auswirkungen im schweizerischen Zivilprozess

Beeler Lukas / ZH
Bucheffekten
Ubertragung, Stornierung und gutglaubiger Erwerb

Fischer Carsten / ZH
Schildgeld und Heersteuer

Frenkel Daniela Nicole / ZH

Imformationsheschaffung zur Glaubhaftmachtung der Arrestvoraussetzungen sowie
Auskunftspflichten im Arrestvollzug unter besonderer Berticksichtigung der Arrestrevision
2013

Handle Marco / ZH
Der urheberrechtliche Schutz der Idee

Heierli Christian / ZH
Zivilrechtliche Haftung fur Geldwéascherei Unter Beriicksichtigung der Instrumente des
Einziehungsrechts

Langer Lorenz / ZH
Law, Religious Offence and Human Rights Defamation of Religions and the Rationales of
Speech Regulation

Ott Dominique / ZH
Der Grundsatz "nemo tenetur se ipsum accusare” unter besonderer Berticksichtigung der
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strassenverkehrsrechtlichen Pflichten

Went Floriaan H. / ZH

Das Opportunitatsprinzip im niederléandischen und schweizerischen Strafverfahren Eine
rechtsvergleichende Studie unter besonderer Berticksichtigung der Rechtsgeschichte und
des internationalen Rechts

Zurkinden Nadine / ZH
Joint Investigation Teams Chancen und Grenzen von gemeinsamen Ermittlungsgruppen in
der Schweiz, Europa und den USA

Geschaftsstelle Professor Walther Hug Stiftung, St. Leonhard-Strasse 20, Postfach 123, 9001 St.Gallen Tel. 071 223 81 21, Fax 071 223 81 28,
info@waltherhugstiftung.ch
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NEW GTLD REVEAL DAY - APPLIED-FOR STRINGS
New Top-Level Domain Name Applications Revealed
Historic Milestone for the Internet’s Domain Name System

The Internet Corporation for Assigned Names and Numbers (ICANN) today revealed who has applied for which
generic Top-Level Domain (gTLD) names in what is expected to become the largest expansion in the history of
the Internet's Domain Name System.

A total of 1,930 new gTLD applications were received during the application period of the new generic Top-Level
Domain program.

"We are standing at the cusp of a new era of online innovation," said Rod Beckstrom, President and Chief
Executive Officer. "That means new businesses, new marketing tools, new jobs, and new ways to link
communities and share information."

Beckstrom made the comments during a London news conference, where it was revealed which organizations
have applied for which specific domain names.

Senior Vice President Kurt Pritz noted that the applications will now be subject to a public comment and objection
period, and a rigorous, objective and independent evaluation system.

"A 60-day comment period begins today, allowing anyone in the world to submit comments on any application, and
the evaluation panels will consider them," said Pritz. "If anyone objects to an application and believes they have
the grounds to do so, they can file a formal objection to the application. And they will have seven months to do
that."

Of the 1,930 applications received:

e 66 are geographic name applications.
e 116 applications are for Internationalized Domain Names, or IDNs, for strings in scripts such as Arabic,
Chinese, and Cyrillic.

Applications were received from 60 countries and territories, broken down by ICANN’s geographic regions;

e 911 from North America.
e 675 from Europe.

e 303 are from Asia-Pacific.

e 24 from Latin America and the Caribbean.

e 17 from Africa.

Beckstrom noted that the applications from Latin America/Caribbean and Africa would be the first gTLDs ever from
those regions.

He also pointed out that the new gTLD program is the result of seven years of international consultation and
debate among a wide variety of Intemet stakeholders.

#HH

To listen to the audio file from the London Reveal Day event, go here:
http://www.icann.org/en/news/press/kits/reveal-day-audio-13jun12-en.htm

https://newgtlds icann org/en/announcements-and-media/announcement-13junl2-en[2/22/2016 12:33:29 PM]
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To see who has applied for which generic Top-Level Domain, go here: http://newgtlds.icann.org/en/program-
status/application-results

To post comments on applications, go here: http://newgtlds.icann.org/en/program-status/application-comments
To file an objection, go here: http://newgtlds.icann.org/en/program-status/objection-dispute-resolution

To obtain background information on the new generic Top-Level Domain program, go here:
http://www.icann.org/en/news/press/kits/reveal-day-13jun12-en.htm

For information on ICANN’s geographic regions, go here: http://archive.icann.org/en/meetings/montreal/geo-
regions-topic.htm

© 2015 Internet Corporation For Assigned Names and Numbers
Site Map
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Section 1. MISSION

The mission of The Internet Corporation for Assigned Names and

Internet's systems of unique identifiers, and in particular to ensure the
stable and secure operation of the Internet's unique identifier systems. In

1. Coordinates the allocation and assignment of the three sets of
unique identifiers for the Internet, which are

server system.

3. Coordinates policy development reasonably and appropriately
related to these technical functions.

In performing its mission, the following core values should guide the
decisions and actions of ICANN:

https:/www .icann.org/resources/pages/governance/bylaws-en/#
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. Preserving and enhancing the operational stability, reliability,

security, and global interoperability of the Internet.

. Respecting the creativity, innovation, and flow of information made

from global coordination.

. To the extent feasible and appropriate, delegating coordination

functions to or recognizing the policy role of other responsible
entities that reflect the interests of affected parties.

. Seeking and supporting broad, informed participation reflecting the

functional, geographic, and cultural diversity of the Internet at all
levels of policy development and decision-making.

. Where feasible and appropriate, depending on market mechanisms

to promote and sustain a competitive environment.

. Introducing and promoting competition in the registration of domain

names where practicable and beneficial in the public interest.

. Employing open and transparent policy development mechanisms

that (i) promote well-informed decisions based on expert advice,
and (ii) ensure that those entities most affected can assist in the
policy development process.

. Making decisions by applying documented policies neutrally and

objectively, with integrity and fairness.

. Acting with a speed that is responsive to the needs of the Internet

while, as part of the decision-making process, obtaining informed
input from those entities most affected.

Remaining accountable to the Internet community through
mechanisms that enhance ICANN's effectiveness.

While remaining rooted in the private sector, recognizing that
governments and public authorities are responsible for public policy
and duly taking into account governments' or public authorities'
recommendations.

https://www.icann.org/resources/pages/governance/bylaws-en/#l
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These core values are deliberately expressed in very general terms, so
that they may provide useful and relevant guidance in the broadest
possible range of circumstances. Because they are not narrowly
prescriptive, the specific way in which they apply, individually and
collectively, to each new situation will necessarily depend on many factors
that cannot be fully anticipated or enumerated; and because they are
statements of principle rather than practice, situations will inevitably arise
in which perfect fidelity to all eleven core values simultaneously is not
exercise its judgment to determine which core values are most relevant
and how they apply to the specific circumstances of the case at hand, and
to determine, if necessary, an appropriate and defensible balance among
competing values.

ARTICLE Il: POWERS
Section 1. GENERAL POWERS

Except as otherwise provided in the Articles of Incorporation or these
controlled and its business and affairs conducted by or under the direction
of, the Board. With respect to any matters that would fall within the
provisions of Article Ill, Section 6, the Board may act only by a majority
vote of all members of the Board. In all other matters, except as otherwise
provided in these Bylaws or by law, the Board may act by majority vote of
those present at any annual, regular, or special meeting of the Board. Any
references in these Bylaws to a vote of the Board shall mean the vote of
only those members present at the meeting where a quorum is present
unless otherwise specifically provided in these Bylaws by reference to "all
of the members of the Board."

Section 2. RESTRICTIONS

operational stability of the Internet in the event of financial failure of a

https://www.icann.org/resources/pages/governance/bylaws-en/#l 4/126
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Registry or Registrar or other emergency.

Section 3. NON-DISCRIMINATORY TREATMENT

inequitably or single out any particular party for disparate treatment unless
justified by substantial and reasonable cause, such as the promotion of
effective competition.

ARTICLE lll: TRANSPARENCY
Section 1. PURPOSE

feasible in an open and transparent manner and consistent with
procedures designed to ensure fairness.

Section 2. WEBSITE

(the "Website"), which may include, among other things, (i) a calendar of
scheduled meetings of the Board, Supporting Organizations, and Advisory

annual audit, financial contributors and the amount of their contributions,
and related matters; (v) information about the availability of accountability
mechanisms, including reconsideration, independent review, and
Ombudsman activities, as well as information about the outcome of
specific requests and complaints invoking these mechanisms; (vi)

Section 3. MANAGER OF PUBLIC PARTICIPATION

There shall be a staff position designated as Manager of Public

https://www.icann.org/resources/pages/governance/bylaws-en/#l 5/126
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Participation, or such other title as shall be determined by the President,
that shall be responsible, under the direction of the President, for

the Website and various other means of communicating W|thand receiving
input from the general community of Internet users.

Section 4. MEETING NOTICES AND AGENDAS

At least seven days in advance of each Board meeting (or if not
practicable, as far in advance as is practicable), a notice of such meeting
and, to the extent known, an agenda for the meeting shall be posted.

Section 5. MINUTES AND PRELIMINARY REPORTS

Organizations(and any councils thereof) shall be approved
promptly by the originating body and provided to

2. No later than 11:59 p.m. on the second business days after the
conclusion of each meeting (as calculated by local time at the
Board of Directors at that meeting shall be made publicly available
on the Website; provided, however, that any actions relating to
personnel or employment matters, legal matters (to the extent the
Board determines it is necessary or appropriate to protect the
contract from disclosing publicly, and other matters that the Board
determines, by a three-quarters (3/4) vote of Directors present at
the meeting and voting, are not appropriate for public distribution,
shall not be included in the preliminary report made publicly
available. The Secretary shall send notice to the Board of Directors
and the Chairs of the Supporting Organizations (as set forth in
Articles VIII - X of these Bylaws) and Advisory Committees (as set
forth in Article Xl of these Bylaws) informing them that the
resolutions have been posted.

3. No later than 11:59 p.m. on the seventh business days after the
conclusion of each meeting (as calculated by local time at the

https://www.icann.org/resources/pages/governance/bylaws-en/#l 6/126
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shall be made publicly available in a preliminary report on the
Website, subject to the limitations on disclosure set forth in Section
5.2 above. For any matters that the Board determines not to
disclose, the Board shall describe in general terms in the relevant
preliminary report the reason for such nondisclosure.

. No later than the day after the date on which they are formally

approved by the Board (or, if such day is not a business day, as
then the next immediately following busmessday) the minutes
shall be made publicly available on the Website; provided,
however, that any minutes relating to personnel or employment
matters, legal matters (to the extent the Board determines it is

publicly, and other matters that the Board determines, by a three-
quarters (3/4) vote of Directors present at the meeting and voting,
are not appropriate for public distribution, shall not be included in
the minutes made publicly available. For any matters that the Board
determines not to disclose, the Board shall describe in general
terms in the relevant minutes the reason for such nondisclosure.

Section 6. NOTICE AND COMMENT ON POLICY ACTIONS

1. With respect to any policies that are being considered by the Board

for adoption that substantially affect the operation of the Internet or
third parties, including the imposition of any fees or
a. provide public notice on the Website explaining what
policies are being considered for adoption and why, at least
twenty-one days (and if practical, earlier) prior to any action
by the Board;

b. provide a reasonable opportunity for parties to comment on
the adoption of the proposed policies, to see the comments
of others, and to reply to those comments, prior to any
action by the Board; and

https://www.icann.org/resources/pages/governance/bylaws-en/#l 7/126
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c. in those cases where the policy action affects public policy
concerns, to request the opinion of the
GovernmentalAdvisory Committee and take duly into
account any advice timely presented by the
Governmental Advisory Committeeon its own initiative or at
the Board's request.

2. Where both practically feasible and consistent with the relevant
policy development process, an in-person public forum shall also
be held for discussion of any proposed policies as described
inSection 6(1)(b) of this Article, prior to any final Board action.

3. After taking action on any policy subject to this Section, the Board
shall publish in the meeting minutes the reasons for any action
taken, the vote of each Director voting on the action, and the
separate statement of any Director desiring publication of such a
statement.

Section 7. TRANSLATION OF DOCUMENTS

As appropriate and to the extent provided in

documents into various appropriate languages.

ARTICLE IV: ACCOUNTABILITY AND REVIEW
Section 1. PURPOSE

accountable to the community for operating in a manner that is consistent
with these Bylaws, and with due regard for the core values set forth
inArticle | of these Bylaws. The provisions of this Article, creating

reinforce the various accountability mechanisms otherwise set forth in
these Bylaws, including the transparency provisions of Article Ill and the
Board and other selection mechanisms set forth throughout these Bylaws.

Section 2. RECONSIDERATION

https://www_.icann.org/resources/pages/governance/bylaws-en/#l 8/126
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reconsideration of that action by the Board.

2. Any person or entity may submit a request for reconsideration or

review of an ICANN action or inaction ("Reconsideration Request")

to the extent that he, she, or it have been adversely affected by:

a.

one or more staff actions or inactions that contradict

have been taken or refused to be taken without

consideration of material information, except where the party

submitting the request could have submitted, but did not
submit, the information for the Board's consideration at the
time of action or refusal to act; or

. one or more actions or inactions of the ICANN Board that

are taken as a result of the Board's reliance on false or
inaccurate material information.

3. The Board has designated the Board Governance Committee to
review and consider any such Reconsideration Requests. The
Board Governance Committee shall have the authority to:

a.

b.

C.

evaluate requests for review or reconsideration;
summarily dismiss insufficient requests;

evaluate requests for urgent consideration;

. conduct whatever factual investigation is deemed

appropriate;

. request additional written submissions from the affected

party, or from other parties;

. make a final determination on Reconsideration Requests

regarding staff action or inaction, without reference to the
Board of Directors; and

. make a recommendation to the Board of Directors on the

https://www.icann.org/resources/pages/governance/bylaws-en/#l
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merits of the request, as necessary.

4. ICANN shall absorb the normal administrative costs of the

reconsideration process. It reserves the right to recover from a
party requesting review or reconsideration any costs that are
deemed to be extraordinary in nature. When such extraordinary
costs can be foreseen, that fact and the reasons why such costs
are necessary and appropriate to evaluating the Reconsideration
Request shall be communicated to the party seeking
reconsideration, who shall then have the option of withdrawing the
request or agreeing to bear such costs.

. All Reconsideration Requests must be submitted to an e-mail

address designated by the Board Governance Committee within
fifteen days after:

a. for requests challenging Board actions, the date on which
information about the challenged Board action is first
published in a resolution, unless the posting of the resolution
is not accompanied by a rationale. In that instance, the
request must be submitted within 15 days from the initial
posting of the rationale; or

b. for requests challenging staff actions, the date on which the
party submitting the request became aware of, or
reasonably should have become aware of, the challenged
staff action; or

c. for requests challenging either Board or staff inaction, the
date on which the affected person reasonably concluded, or
reasonably should have concluded, that action would not be
taken in a timely manner.

6. To properly initiate a Reconsideration process, all requestors must

review and follow the Reconsideration Request form posted on

thel CANN website.
athttp://www.icann.org/en/groups/board/governance/reconsideration.
Requestors must also acknowledge and agree to the terms and

conditions set forth in the form when filing.

7. Requestors shall not provide more than 25 pages (double-spaced,

https://www_.icann.org/resources/pages/governance/bylaws-en/#l 10/126
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12-point font) of argument in support of a Reconsideration Request.
Requestors may submit all documentary evidence necessary to
demonstrate why the action or inaction should be reconsidered,
without limitation.

. The Board Governance Committee shall have authority to consider

Reconsideration Requests from different parties in the same
proceeding so long as: (i) the requests involve the same general
action or inaction; and (ii) the parties submitting Reconsideration
Requests are similarly affected by such action or inaction. In
addition, consolidated filings may be appropriate if the alleged
causal connection and the resulting harm is the same for all of the
requestors. Every requestor must be able to demonstrate that it has
been materially harmed and adversely impacted by the action or
inaction giving rise to the request.

. The Board Governance Committee shall review each

Reconsideration Request upon its receipt to determine if it is
sufficiently stated. The Board Governance Committee may
summarily dismiss a Reconsideration Request if: (i) the requestor
fails to meet the requirements for bringing a Reconsideration
Request; (ii) it is frivolous, querulous or vexatious; or (iii) the
requestor had notice and opportunity to, but did not, participate in
the public comment period relating to the contested action, if
applicable. The Board Governance Committee's summary
dismissal of a Reconsideration Request shall be posted on the
Website.

For all Reconsideration Requests that are not summarily
dismissed, the Board Governance Committee shall promptly
proceed to review and consideration.

The Board Governance Committee may ask the ICANN staff for its
views on the matter, which comments shall be made publicly
available on the Website.

The Board Governance Committee may request additional
information or clarifications from the requestor, and may elect to
conduct a meeting with the requestor by telephone, email or, if
acceptable to the party requesting reconsideration, in person. A

https://www.icann.org/resources/pages/governance/bylaws-en/#l 11/126
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requestor may ask for an opportunity to be heard; the Board
Governance Committee's decision on any such request is final. To
the extent any information gathered in such a meeting is relevant to
any recommendation by the Board Governance Committee, it shall
so state in its recommendation.

The Board Governance Committee may also request information
relevant to the request from third parties. To the extent any
information gathered is relevant to any recommendation by the
Board Governance Committee, it shall so state in its
recommendation. Any information collected from third parties shall
be provided to the requestor.

The Board Governance Committee shall act on a Reconsideration
Request on the basis of the public written record, including
information submitted by the party seeking reconsideration or

For all Reconsideration Requests brought regarding staff action or
inaction, the Board Governance Committee shall be delegated the
authority by the Board of Directors to make a final determination
and recommendation on the matter. Board consideration of the
recommendation is not required. As the Board Governance
Committee deems necessary, it may make recommendation to the
Board for consideration and action. The Board Governance
Committee's determination on staff action or inaction shall be
posted on the Website. The Board Governance Committee's
determination is final and establishes precedential value.

The Board Governance Committee shall make a final determination
or a recommendation to the Board with respect to a
Reconsideration Request within thirty days following its receipt of
the request, unless impractical, in which case it shall report to the
Board the circumstances that prevented it from making a final
recommendation and its best estimate of the time required to
produce such a final determination or recommendation. The final

The Board shall not be bound to follow the recommendations of the
Board Governance Committee. The final decision of the Board shall

https://www.icann.org/resources/pages/governance/bylaws-en/#l
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be made public as part of the preliminary report and minutes of the
Board meeting at which action is taken. The Board shall issue its
decision on the recommendation of the Board Governance
Committee within 60 days of receipt of the Reconsideration
Request or as soon thereafter as feasible. Any circumstances that
delay the Board from acting within this timeframe must be identified

recommendation is final.

If the requestor believes that the Board action or inaction posed for
Reconsideration is so urgent that the timing requirements of the
Reconsideration process are too long, the requestor may apply to
the Board Governance Committee for urgent consideration. Any
request for urgent consideration must be made within two business
California) of the posting of the resolution at issue. A request for
urgent consideration must include a discussion of why the matter is
urgent for reconsideration and must demonstrate a likelihood of
success with the Reconsideration Request.

The Board Governance Committee shall respond to the request for
urgent consideration within two business days after receipt of such
request. If the Board Governance Committee agrees to consider
the matter with urgency, it will cause notice to be provided to the
requestor, who will have two business days after notification to
complete the Reconsideration Request. The Board Governance
Committee shall issue a recommendation on the urgent
Reconsideration Request within seven days of the completion of
the filing of the Request, or as soon thereafter as feasible. If the
Board Governance Committee does not agree to consider the
matter with urgency, the requestor may still file a Reconsideration
Request within the regular time frame set forth within these Bylaws.

The Board Governance Committee shall submit a report to the
Board on an annual basis containing at least the following
information for the preceding calendar year:
a. the number and general nature of Reconsideration
Requests received, including an identification if the requests
were acted upon, summarily dismissed, or remain pending;
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b. for any Reconsideration Requests that remained pending at
the end of the calendar year, the average length of time for
which such Reconsideration Requests have been pending,
and a description of the reasons for any request pending for
more than ninety (90) days;

c. an explanation of any other mechanisms available to ensure

its decisions; and

d. whether or not, in the Board Governance Committee's view,
the criteria for which reconsideration may be requested
should be revised, or another process should be adopted or
modified, to ensure that all persons materially affected

process that ensures fairness while limiting frivolous claims.
Section 3. INDEPENDENT REVIEW OF BOARD ACTIONS

1. In addition to the reconsideration process described in Section 2 of
independen'f"f'ﬁi-fa:barty review of Board actions alleged by an
affected party to be inconsistent with the Articles of Incorporation or
Bylaws.

2. Any person materially affected by a decision or action by the Board
that he or she asserts is inconsistent with the Articles of
Incorporation or Bylaws may submit a request for independent
review of that decision or action. In order to be materially affected,
the person must suffer injury or harm that is directly and causally
connected to the Board's alleged violation of the Bylaws or the
Articles of Incorporation, and not as a result of third parties acting in
line with the Board's action.

3. A request for independent review must be filed within thirty days of
the posting of the minutes of the Board meeting (and the
accompanying Board Briefing Materials, if available) that the
requesting party contends demonstrates that ICANN violated its
Bylaws or Articles of Incorporation. Consolidated requests may be
appropriate when the causal connection between the
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circumstances of the requests and the harm is the same for each of
the requesting parties.

. Requests for such independent review shall be referred to an

Independent Review Process Panel ("IRP Panel"), which shall be
charged with comparing contested actions of the Board to the
Articles of Incorporation and Bylaws, and with declaring whether
the Board has acted consistently with the provisions of those
Articles of Incorporation and Bylaws. The IRP Panel must apply a
defined standard of review to the IRP request, focusing on:

a. did the Board act without conflict of interest in taking its

decision?;

b. did the Board exercise due diligence and care in having a
reasonable amount of facts in front of them?; and

c. did the Board members exercise independent judgment in
taking the decision, believed to be in the best interests of the
company?

. Requests for independent review shall not exceed 25 pages

(double-spaced, 12-point font) of argument. ICANN's response
shall not exceed that same length. Parties may submit
documentary evidence supporting their positions without limitation.
In the event that parties submit expert evidence, such evidence
must be provided in writing and there will be a right of reply to the
expert evidence.

. There shall be an omnibus standing panel of between six and nine

members with a variety of expertise, including jurisprudence,
judicial experience, alternative dispute resolution and knowledge
sH"e.i-i.ImBéméelected. The panelists shall serve for terms that are
staggered to allow for continued review of the size of the panel and
the range of expertise. A Chair of the standing panel shall be
appointed for a term not to exceed three years. Individuals holding
eligible to serve on the standing panellnthe event that an
omnibus standing panel: (i) is not in place when an IRP Panel must
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be convened for a given proceeding, the IRP proceeding will be
considered by a one- or three-member panel comprised in
accordance with the rules of the IRP Provider; or (ii) is in place but
does not have the requisite diversity of skill and experience needed
for a particular proceeding, the IRP Provider shall identify one or
more panelists, as required, from outside the omnibus standing
panel to augment the panel members for that proceeding.

. All IRP proceedings shall be administered by an international

dispute resolution provider appointed from time to time

by ICANN("the IRP Provider"). The membership of the standing
panel shall be coordinated by the IRP Provider subject to approval
by ICANN.

. Subject to the approval of the Board, the IRP Provider shall

establish operating rules and procedures, which shall implement
and be consistent with this Section 3.

. Either party may request that the IRP be considered by a one- or

three-member panel; the Chair of the standing panel shall make the
final determination of the size of each IRP panel, taking into
account the wishes of the parties and the complexity of the issues
presented.

The IRP Provider shall determine a procedure for assigning
members from the standing panel to individual IRP panels.

The IRP Panel shall have the authority to:
a. summarily dismiss requests brought without standing,
lacking in substance, or that are frivolous or vexatious;

b. request additional written submissions from the party
seeking review, the Board, the Supporting Organizations, or
from other parties;

c. declare whether an action or inaction of the Board was
inconsistent with the Articles of Incorporation or Bylaws; and

d. recommend that the Board stay any action or decision, or
that the Board take any interim action, until such time as the
Board reviews and acts upon the opinion of the IRP;
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e. consolidate requests for independent review if the facts and
circumstances are sufficiently similar; and

f. determine the timing for each proceeding.

12. In order to keep the costs and burdens of independent review as
low as possible, the IRP Panel should conduct its proceedings by
email and otherwise via the Internet to the maximum extent
feasible. Where necessary, the IRP Panel may hold meetings by
telephone. In the unlikely event that a telephonic or in-person
hearing is convened, the hearing shall be limited to argument only;
all evidence, including witness statements, must be submitted in
writing in advance.

13. All panel members shall adhere to conflicts-of-interest policy stated
in the IRP Provider's operating rules and procedures, as approved
by the Board.

14. Prior to initiating a request for independent review, the complainant
is urged to enter into a period of cooperative engagement
withICANN for the purpose of resolving or narrowing the issues that
are contemplated to be brought to the IRP. The cooperative

incorporated into this Section 3 of the Bylaws.

15. Upon the filing of a request for an independent review, the parties
are urged to participate in a conciliation period for the purpose of
narrowing the issues that are stated within the request for
independent review. A conciliator will be appointed from the
members of the omnibus standing panel by the Chair of that panel.
The conciliator shall not be eligible to serve as one of the panelists
presiding over that particular IRP. The Chair of the standing panel
may deem conciliation unnecessary if cooperative engagement
sufficiently narrowed the issues remaining in the independent
review.

16. Cooperative engagement and conciliation are both voluntary.
However, if the party requesting the independent review does not
participate in good faith in the cooperative engagement and the
conciliation processes, if applicable, and ICANN is the prevailing
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party in the request for independent review, the IRP Panel must
award to ICANN all reasonable fees and costs incurred by ICANNiIn
the proceeding, including legal fees.

All matters discussed during the cooperative engagement and
conciliation phases are to remain confidential and not subject to
discovery or as evidence for any purpose within the IRP, and are
without prejudice to either party.

The IRP Panel should strive to issue its written declaration no later
than six months after the filing of the request for independent
review. The IRP Panel shall make its declaration based solely on
the documentation, supporting materials, and arguments submitted
by the parties, and in its declaration shall specifically designate the
prevailing party. The party not prevailing shall ordinarily be
responsible for bearing all costs of the IRP Provider, but in an
extraordinary case the IRP Panel may in its declaration allocate up
to half of the costs of the IRP Provider to the prevailing party based
upon the circumstances, including a consideration of the
reasonableness of the parties' positions and their contribution to the
public interest. Each party to the IRP proceedings shall bear its
Oown expenses.

The IRP operating procedures, and all petitions, claims, and
declarations, shall be posted on ICANN's website when they
become available.

The IRP Panel may, in its discretion, grant a party's request to keep
certain information confidential, such as trade secrets.

Where feasible, the Board shall consider the IRP Panel declaration
at the Board's next meeting. The declarations of the IRP Panel, and
the Board's subsequent action on those declarations, are final and
have precedential value.

Section 4. PERIODIC REVIEW OF ICANN STRUCTURE AND
OPERATIONS

1. The Board shall cause a periodic review of the performance and
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Governmental Advisory Committee), and the Nominating Committee by an
entity or entities independent of the organization under review. The goal of
the review, to be undertaken pursuant to such criteria and standards as
the Board shall direct, shall be to determine (i) whether that organization
has a continuing purpose in the ICANN structure, and (ii) if so, whether
any change in structure or operations is desirable to improve its
effectiveness.

These periodic reviews shall be conducted no less frequently than every
five years, based on feasibility as determined by the Board. Each five-year
cycle will be computed from the moment of the reception by the Board of
the final report of the relevant review Working Group.

The results of such reviews shall be posted on the Website for public

review and comment, and shall be considered by the Board no later than
the second scheduled meeting of the Board after such results have been
posted for 30 days. The consideration by the Board includes the ability to

a two-thirds vote of all members of the Board.

2. The Governmental Advisory Committee shall provide its own review
mechanisms.

ARTICLE V: OMBUDSMAN
Section 1. OFFICE OF OMBUDSMAN

1. There shall be an Office of Ombudsman, to be managed by an
Ombudsman and to include such staff support as the Board
determines is appropriate and feasible. The Ombudsman shall be a
full-time position, with salary and benefits appropriate to the
function, as determined by the Board.

2. The Ombudsman shall be appointed by the Board for an initial term
of two years, subject to renewal by the Board.

3. The Ombudsman shall be subject to dismissal by the Board only
upon a three-fourths (3/4) vote of the entire Board.
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4. The annual budget for the Office of Ombudsman shall be
established by the Board as part of the annual ICANN budget
process. The Ombudsman shall submit a proposed budget to the
President, and the President shall include that budget submission
in its entirety and without change in the general ICANN budget
recommended by the ICANN President to the Board. Nothing in this
Article shall prevent the President from offering separate views on
the substance, size, or other features of the Ombudsman's
proposed budget to the Board.

Section 2. CHARTER

The charter of the Ombudsman shall be to act as a neutral dispute
resolution practitioner for those matters for which the provisions of the
Reconsideration Policy set forth in Section 2 of Article IV or the
Independent Review Policy set forth in Section 3 of Article IV have not
been invoked. The principal function of the Ombudsman shall be to
provide an independent internal evaluation of complaints by members of
the ICANN community who believe that the ICANN staff, Board or
anlCANN constituent body has treated them unfairly. The Ombudsman
shall serve as an objective advocate for fairness, and shall seek to
evaluate and where possible resolve complaints about unfair or
inappropriate treatment by ICANN staff, the Board, or ICANN constituent
bodies, clarifying the issues and using conflict resolution tools such as
negotiation, facilitation, and "shuttle diplomacy" to achieve these results.

Section 3. OPERATIONS
The Office of Ombudsman shall:

1. facilitate the fair, impartial, and timely resolution of problems and
complaints that affected members of the ICANN community
(excluding employees and vendors/suppliers of ICANN) may have
with specific actions or failures to act by the Board or ICANN staff
which have not otherwise become the subject of either the
Reconsideration or Independent Review Policies;

2. exercise discretion to accept or decline to act on a complaint or
question, including by the development of procedures to dispose of
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complaints that are insufficiently concrete, substantive, or related
tol CANN's interactions with the community so as to be
inappropriate subject matters for the Ombudsman to act on. In
addition, and without limiting the foregoing, the Ombudsman shall
have no authority to act in any way with respect to internal
administrative matters, personnel matters, issues relating to
membership on the Board, or issues related to vendor/supplier
relations;

. have the right to have access to (but not to publish if otherwise

confidential) all necessary information and records from ICANNSstaff
and constituent bodies to enable an informed evaluation of the
complaint and to assist in dispute resolution where feasible (subject
only to such confidentiality obligations as are imposed by the
complainant or any generally applicable confidentiality policies
adopted by ICANN);

. heighten awareness of the Ombudsman program and functions

through routine interaction with the ICANN community and online
availability;

. maintain neutrality and independence, and have no bias or

personal stake in an outcome; and

. comply with all ICANN conflicts-of-interest and confidentiality

policies.

Section 4. INTERACTION WITH ICANN AND OUTSIDE ENTITIES

1. No ICANN employee, Board member, or other participant

inSupporting Organizations or Advisory Committees shall prevent

(including employees of ICANN). ICANN employees and Board
members shall direct members of the ICANN community who voice
problems, concerns, or complaints about ICANN to the
Ombudsman, who shall advise complainants about the various
options available for review of such problems, concerns, or
complaints.

2. ICANN staff and other ICANN participants shall observe and
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respect determinations made by the Office of Ombudsman
concerning confidentiality of any complaints received by that Office.

3. Contact with the Ombudsman shall not constitute notice
to ICANNof any particular action or cause of action.

4. The Ombudsman shall be specifically authorized to make such
reports to the Board as he or she deems appropriate with respect
to any particular matter and its resolution or the inability to resolve
it. Absent a determination by the Ombudsman, in his or her sole
discretion, that it would be inappropriate, such reports shall be
posted on the Website.

5. The Ombudsman shall not take any actions not authorized in these
Bylaws, and in particular shall not institute, join, or support in any
way any legal actions challenging ICANN structure, procedures,
processes, or any conduct by the ICANN Board, staff, or
constituent bodies.

Section 5. ANNUAL REPORT

The Office of Ombudsman shall publish on an annual basis a consolidated
analysis of the year's complaints and resolutions, appropriately dealing
with confidentiality obligations and concerns. Such annual report should
include a description of any trends or common elements of complaints
received during the period in question, as well as recommendations for
steps that could be taken to minimize future complaints. The annual report
shall be posted on the Website.

ARTICLE VI: BOARD OF DIRECTORS
Section 1. COMPOSITION OF THE BOARD

The ICANN Board of Directors ("Board") shall consist of sixteen voting
members ("Directors"). In addition, four non-voting liaisons ("Liaisons")
shall be designated for the purposes set forth in Section 9 of this Article.
Only Directors shall be included in determining the existence of quorums,
and in establishing the validity of votes taken by the ICANN Board.
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Section 2. DIRECTORS AND THEIR SELECTION; ELECTION OF
CHAIRMAN AND VICE-CHAIRMAN

1. The Directors shall consist of:

a. Eight voting members selected by the Nominating Committee
established by Article VIl of these Bylaws. These seats on the
Board of Directors are referred to in these Bylaws as Seats 1
through 8.

b. Two voting members selected by the Address Supporting
Organization according to the provisions of Article VIII of these
Bylaws. These seats on the Board of Directors are referred to in
these Bylaws as Seat 9 and Seat 10.

c. Two voting members selected by the Country-Code
NamesSupporting Organization according to the provisions
of Article IX of these Bylaws. These seats on the Board of Directors
are referred to in these Bylaws as Seat 11 and Seat 12.

d. Two voting members selected by the Generic Names Supporting
Organization according to the provisions of Article X of these
Bylaws. These seats on the Board of Directors are referred to in
these Bylaws as Seat 13 and Seat 14.

e. One voting member selected by the At-Large Community according
to the provisions of Article XI of these Bylaws. This seat on the
Board of Directors is referred to in these Bylaws as Seat 15.

f. The President ex officio, who shall be a voting member.

2. In carrying out its responsibilities to fill Seats 1 through 8, the
Nominating Committee shall seek to ensure that the ICANN Board is
composed of members who in the aggregate display diversity in
geography, culture, skills, experience, and perspective, by applying the
criteria set forth in Section 3 of this Article. At no time when it makes its
selection shall the Nominating Committee select a Director to fill any
vacancy or expired term whose selection would cause the total number of
Directors (not including the President) from countries in any one
Geographic Region (as defined in Section 5 of this Article) to exceed five;
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and the Nominating Committee shall ensure when it makes its selections
that the Board includes at least one Director who is from a country in
eachlCANN Geographic Region ("Diversity Calculation").

For purposes of this sub-section 2 of Article VI, Section 2 of

the ICANNBYylaws, if any candidate for director maintains citizenship of
more than one country, or has been domiciled for more than five years in a
country of which the candidate does not maintain citizenship ("Domicile"),
that candidate may be deemed to be from either country and must select
in his/her Statement of Interest the country of citizenship or Domicile that
he/she wants the Nominating Committee to use for Diversity Calculation
purposes. For purposes of this sub- section 2 of Article VI, Section 2 of
thel CANN Bylaws, a person can only have one "Domicile," which shall be
determined by where the candidate has a permanent residence and place
of habitation.

3. In carrying out their responsibilities to fill Seats 9 through 15,
theSupporting Organizations and the At-Large Community shall seek to
ensure that the ICANN Board is composed of members that in the
aggregate display diversity in geography, culture, skills, experience, and
perspective, by applying the criteria set forth in Section 3 of this Article. At
any given time, no two Directors selected by a Supporting
Organizationshall be citizens from the same country or of countries
located in the same Geographic Region.

For purposes of this sub-section 3 of Article VI, Section 2 of

the ICANNBYylaws, if any candidate for director maintains citizenship of
more than one country, or has been domiciled for more than five years in a
country of which the candidate does not maintain citizenship ("Domicile"),
that candidate may be deemed to be from either country and must select
in his/her Statement of Interest the country of citizenship or Domicile that
he/she wants the Supporting Organization or the At-Large Community to
use for selection purposes. For purposes of this sub-section 3 of Article VI,
Section 2 of the ICANN Bylaws, a person can only have one "Domicile,"
which shall be determined by where the candidate has a permanent
residence and place of habitation.

4. The Board shall annually elect a Chairman and a Vice-Chairman from
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among the Directors, not including the President.

Section 3. CRITERIA FOR SELECTION OF DIRECTORS

ICANN Directors shall be:

1.

Accomplished persons of integrity, objectivity, and intelligence, with
reputations for sound judgment and open minds, and a
demonstrated capacity for thoughtful group decision-making;

. Persons with an understanding of ICANN's mission and the

potential impact of ICANN decisions on the global Internet
community, and committed to the success of ICANN;

. Persons who will produce the broadest cultural and geographic

diversity on the Board consistent with meeting the other criteria set
forth in this Section;

. Persons who, in the aggregate, have personal familiarity with the

operation of gTLD registries and registrars; with ccTLD registries;
with IP address registries; with Internet technical standards and
protocols; with policy-development procedures, legal traditions, and
the public interest; and with the broad range of business, individual,
academic, and non-commercial users of the Internet; and

. Persons who are able to work and communicate in written and

spoken English.

Section 4. ADDITIONAL QUALIFICATIONS

1. Notwithstanding anything herein to the contrary, no official of a

national government or a multinational entity established by treaty
or other agreement between national governments may serve as a
Director. As used herein, the term "official" means a person (i) who
holds an elective governmental office or (ii) who is employed by
such government or multinational entity and whose primary function
with such government or entity is to develop or influence
governmental or public policies.

2. No person who serves in any capacity (including as a liaison) on

https://www.icann.org/resources/pages/governance/bylaws-en/#l

25/126



2/22/2016 Resources - ICANN

any Supporting Organization Council shall simultaneously serve as
a Director or liaison to the Board. If such a person accepts a
nomination to be considered for selection by the Supporting
Organization Council or the At-Large Community to be a Director,
the person shall not, following such nomination, participate in any
discussion of, or vote by, the Supporting Organization Council or
the committee designated by the At-Large Community relating to
the selection of Directors by the Council or Community, until the
Council or committee(s) designated by the At-Large Community
has selected the full complement of Directors it is responsible for
selecting. In the event that a person serving in any capacity on
aSupporting Organization Council accepts a nomination to be
considered for selection as a Director, the constituency group or
other group or entity that selected the person may select a
replacement for purposes of the Council's selection process. In the
event that a person serving in any capacity on the At-
LargeAdvisory Committee accepts a nomination to be considered
for selection by the At-Large Community as a Director, the
Regional At-Large Organization or other group or entity that
selected the person may select a replacement for purposes of the
Community's selection process.

3. Persons serving in any capacity on the Nominating Committee shall
be ineligible for selection to positions on the Board as provided
byArticle VII, Section 8.

Section 5. INTERNATIONAL REPRESENTATION

In order to ensure broad international representation on the Board, the
selection of Directors by the Nominating Committee, each Supporting
Organization and the At-Large Community shall comply with all applicable
diversity provisions of these Bylaws or of any Memorandum of
Understanding referred to in these Bylaws concerning the Supporting
Organization. One intent of these diversity provisions is to ensure that at
all times each Geographic Region shall have at least one Director, and at
all times no region shall have more than five Directors on the Board (not
including the President). As used in these Bylaws, each of the following is
considered to be a "Geographic Region": Europe; Asia/Australia/Pacific;
Latin America/Caribbean islands; Africa; and North America. The specific
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countries included in each Geographic Region shall be determined by the
Board, and this Section shall be reviewed by the Board from time to time
(but at least every three years) to determine whether any change is
appropriate, taking account of the evolution of the Internet.

Section 6. DIRECTORS' CONFLICTS OF INTEREST

The Board, through the Board Governance Committee, shall require a
statement from each Director not less frequently than once a year setting
forth all business and other affiliations that relate in any way to the
business and other affiliations of ICANN. Each Director shall be
responsible for disclosing to ICANN any matter that could reasonably be
considered to make such Director an "interested director" within the
meaning of Section 5233 of the California Nonprofit Publ ¢ Benefit
Corporation Law ("CNPBCL"). In addition, each Director shall disclose
tol CANN any relationship or other factor that could reasonably be
considered to cause the Director to be considered to be an "interested
person" within the meaning of Section 5227 of the CNPBCL. The Board
shall adopt policies specifically addressing Director, Officer,
andSupporting Organization conflicts of interest. No Director shall vote on
any matter in which he or she has a material and direct financial interest
that would be affected by the outcome of the vote.

Section 7. DUTIES OF DIRECTORS

Directors shall serve as individuals who have the duty to act in what they
reasonably believe are the best interests of ICANN and not as
representatives of the entity that selected them, their employers, or any
other organizations or constituencies.

Section 8. TERMS OF DIRECTORS

1. The regular term of office of Director Seats 1 through 15 shall begin
as follows:
a. The regular terms of Seats 1 through 3 shall begin at the
conclusion of ICANN's annual meeting in 2003 and
eachlCANN annual meeting every third year after 2003;

b. The regular terms of Seats 4 through 6 shall begin at the
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conclusion of ICANN's annual meeting in 2004 and
eachICANN annual meeting every third year after 2004;

c. The regular terms of Seats 7 and 8 shall begin at the
conclusion of ICANN's annual meeting in 2005 and
eachlCANN annual meeting every third year after 2005;

d. The terms of Seats 9 and 12 shall continue until the
conclusion of ICANN's ICANN's annual meeting in 2015.
The next terms of Seats 9 and 12 shall begin at the
conclusion of ICANN's annual meeting in 2015 and
eachlCANN annual meeting every third year after 2015;

e. The terms of Seats 10 and 13 shall continue until the
conclusion of ICANN's annual meeting in 2013. The next
terms of Seats 10 and 13 shall begin at the conclusion
ofICANN's annual meeting in 2013 and each ICANN annual
meeting every third year after 2013; and

f. The terms of Seats 11, 14 and 15 shall continue until the
conclusion of ICANN's annual meeting in 2014. The next
terms of Seats 11, 14 and 15 shall begin at the conclusion
ofICANN's annual meeting in 2014 and each ICANN annual
meeting every third year after 2014.

2. Each Director holding any of Seats 1 through 15, including a

Director selected to fill a vacancy, shall hold office for a term that
lasts until the next term for that Seat commences and until a
successor has been selected and qualified or until that Director
resigns or is removed in accordance with these Bylaws.

. At least two months before the commencement of each annual

meeting, the Nominating Committee shall give the Secretary
ofCANN written notice of its selection of Directors for seats with
terms beginning at the conclusion of the annual meeting.

. At least six months before the date specified for the

commencement of the term as specified in paragraphs 1.d-f above,
any Supporting Organization or the At-Large community entitled to
select a Director for a Seat with a term beginning that year shall
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give the Secretary of ICANN written notice of its selection.

5. Subject to the provisions of the Transition Article of these Bylaws,
no Director may serve more than three consecutive terms. For
these purposes, a person selected to fill a vacancy in a term shall
not be deemed to have served that term. (Note: In the period prior
to the beginning of the first regular term of Seat 15 in 2010, Seat 15
was deemed vacant for the purposes of calculation of terms of
service.)

6. The term as Director of the person holding the office of President
shall be for as long as, and only for as long as, such person holds
the office of President.

Section 9. NON-VOTING LIAISONS

1. The non-voting liaisons shall include:
a. One appointed by the Governmental Advisory Committee;

b. One appointed by the Root Server System Advisory
Committee established by Article XI of these Bylaws;

c. One appointed by the Security and Stability Advisory
Committee established by Article XI of these Bylaws;

d. One appointed by the Internet Engineering Task Force.

2. The non-voting liaisons shall serve terms that begin at the
conclusion of each annual meeting. At least one month before the
commencement of each annual meeting, each body entitled to
appoint a non-voting liaison shall give the Secretary
of ICANNwritten notice of its appointment.

3. Each non-voting liaison may be reappointed, and shall remain in
that position until a successor has been appointed or until the
liaison resigns or is removed in accordance with these Bylaws.

4. The non-voting liaisons shall be entitled to attend Board meetings,
participate in Board discussions and deliberations, and have
access (under conditions established by the Board) to materials
provided to Directors for use in Board discussions, deliberations
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and meetings, but shall otherwise not have any of the rights and
privileges of Directors. Non-voting liaisons shall be entitled (under
conditions established by the Board) to use any materials provided
to them pursuant to this Section for the purpose of consulting with
their respective committee or organization.

Section 10. RESIGNATION OF A DIRECTOR OR NON-VOTING
LIAISON

Subject to Section 5226 of the CNPBCL, any Director or non-voting liaison
may resign at any time, either by oral tender of resignation at any meeting
of the Board (followed by prompt written notice to the Secretary of ICANN)
or by giving written notice thereof to the President or the Secretary
ofCANN. Such resignation shall take effect at the time specified, and,
unless otherwise specified, the acceptance of such resignation shall not
be necessary to make it effective. The successor shall be selected
pursuant to Section 12 of this Article.

Section 11. REMOVAL OF A DIRECTOR OR NON-VOTING LIAISON

1. Any Director may be removed, following notice to that Director, by a
three-fourths (3/4) majority vote of all Directors; provided, however,
that the Director who is the subject of the removal action shall not
be entitled to vote on such an action or be counted as a voting
member of the Board when calculating the required three-fourths
(3/4) vote; and provided further, that each vote to remove a Director
shall be a separate vote on the sole question of the removal of that
particular Director. If the Director was selected by a Supporting
Organization, notice must be provided to that Supporting
Organization at the same time notice is provided to the Director. If
the Director was selected by the At-Large Community, notice must
be provided to the At-Large Advisory Committee at the same time
notice is provided to the Director.

2. With the exception of the non-voting liaison appointed by the
Governmental Advisory Committee, any non-voting liaison may be
removed, following notice to that liaison and to the organization by
which that liaison was selected, by a three-fourths (3/4) majority
vote of all Directors if the selecting organization fails to promptly
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remove that liaison following such notice. The Board may request
the Governmental Advisory Committee to consider the replacement
of the non-voting liaison appointed by that Committee if the Board,
by a three-fourths (3/4) majority vote of all Directors, determines
that such an action is appropriate.

Section 12. VACANCIES

1. A vacancy or vacancies in the Board of Directors shall be deemed

to exist in the case of the death, resignation, or removal of any
Director; if the authorized number of Directors is increased; or if a
Director has been declared of unsound mind by a final order of
court or convicted of a felony or incarcerated for more than 90 days
as a result of a criminal conviction or has been found by final order
or judgment of any court to have breached a duty under Sections
5230 et seq. of the CNPBCL. Any vacancy occurring on the Board
of Directors shall be filled by the Nominating Committee, unless (a)
that Director was selected by a Supporting Organization, in which
case that vacancy shall be filled by that Supporting Organization, or
(b) that Director was the President, in which case the vacancy shall
be filled in accordance with the provisions of Article XlII of these
Bylaws. The selecting body shall give written notice to the
Secretary of ICANN of their appointments to fill vacancies. A
Director selected to fill a vacancy on the Board shall serve for the
unexpired term of his or her predecessor in office and until a
successor has been selected and qualified. No reduction of the
authorized number of Directors shall have the effect of removing a
Director prior to the expiration of the Director's term of office.

. The organizations selecting the non-voting liaisons identified

inSection 9 of this Article are responsible for determining the
existence of, and filling, any vacancies in those positions. They
shall give the Secretary of ICANN written notice of their
appointments to fill vacancies.

Section 13. ANNUAL MEETINGS

Annual meetings of ICANN shall be held for the purpose of electing
Officers and for the transaction of such other business as may come
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before the meeting. Each annual meeting for ICANN shall be held at the
principal office of ICANN, or any other appropriate place of the Board's
time and choosing, provided such annual meeting is held within 14 months
of the immediately preceding annual meeting. If the Board determines that
it is practical, the annual meeting should be distributed in real-time and
archived video and audio formats on the Internet.

Section 14. REGULAR MEETINGS

Regular meetings of the Board shall be held on dates to be determined by
the Board. In the absence of other designation, regular meetings shall be
held at the principal office of ICANN.

Section 15. SPECIAL MEETINGS

Special meetings of the Board may be called by or at the request of one-
quarter (1/4) of the members of the Board or by the Chairman of the Board
or the President. A call for a special meeting shall be made by the
Secretary of ICANN. In the absence of designation, special meetings shall
be held at the principal office of ICANN.

Section 16. NOTICE OF MEETINGS

Notice of time and place of all meetings shall be delivered personally or by
telephone or by electronic mail to each Director and non-voting liaison, or
sent by first-class mail (air mail for addresses outside the United States) or
facsimile, charges prepaid, addressed to each Director and non-voting
liaison at the Director's or non-voting liaison's address as it is shown on
the records of ICANN. In case the notice is mailed, it shall be deposited in
the United States mail at least fourteen (14) days before the time of the
holding of the meeting. In case the notice is delivered personally or by
telephone or facsimile or electronic mail it shall be delivered personally or
by telephone or facsimile or electronic mail at least forty-eight (48) hours
before the time of the holding of the meeting. Notwithstanding anything in
this Section to the contrary, notice of a meeting need not be given to any
Director who signed a waiver of notice or a written consent to holding the
meeting or an approval of the minutes thereof, whether before or after the
meeting, or who attends the meeting without protesting, prior thereto or at
its commencement, the lack of notice to such Director. All such waivers,
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consents and approvals shall be filed with the corporate records or made a
part of the minutes of the meetings.

Section 17. QUORUM

At all annual, regular, and special meetings of the Board, a majority of the
total number of Directors then in office shall constitute a quorum for the
transaction of business, and the act of a majority of the Directors present
at any meeting at which there is a quorum shall be the act of the Board,
unless otherwise provided herein or by law. If a quorum shall not be
present at any meeting of the Board, the Directors present thereat may
adjourn the meeting from time to time to another place, time, or date. If the
meeting is adjourned for more than twenty-four (24) hours, notice shall be
given to those Directors not at the meeting at the time of the adjournment.

Section 18. ACTION BY TELEPHONE MEETING OR BY OTHER
COMMUNICATIONS EQUIPMENT

Members of the Board or any Committee of the Board may participate in a
meeting of the Board or Committee of the Board through use of (i)
conference telephone or similar communications equipment, provided that
all Directors participating in such a meeting can speak to and hear one
another or (ii) electronic video screen communication or other
communication equipment; provided that (a) all Directors participating in
such a meeting can speak to and hear one another, (b) all Directors are
provided the means of fully participating in all matters before the Board or
Committee of the Board, and (c) ICANN adopts and implements means of
verifying that (x) a person participating in such a meeting is a Director or
other person entitled to participate in the meeting and (y) all actions of, or
votes by, the Board or Committee of the Board are taken or cast only by
the members of the Board or Committee and not persons who are not
members. Participation in a meeting pursuant to this Section constitutes
presence in person at such meeting. ICANN shall make available at the
place of any meeting of the Board the telecommunications equipment
necessary to permit members of the Board to participate by telephone.

Section 19. ACTION WITHOUT MEETING

Any action required or permitted to be taken by the Board or a Committee
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of the Board may be taken without a meeting if all of the Directors entitled
to vote thereat shall individually or collectively consent in writing to such
action. Such written consent shall have the same force and effect as the
unanimous vote of such Directors. Such written consent or consents shall
be filed with the minutes of the proceedings of the Board

Section 20. ELECTRONIC MAIL

If permitted under applicable law, communication by electronic mail shall

be considered equivalent to any communication otherwise required to be
in writing. ICANN shall take such steps as it deems appropriate under the
circumstances to assure itself that communications by electronic mail are
authentic.

Section 21. RIGHTS OF INSPECTION

Every Director shall have the right at any reasonable time to inspect and
copy all books, records and documents of every kind, and to inspect the
physical properties of ICANN. ICANN shall establish reasonable
procedures to protect against the inappropriate disclosure of confidential
information.

Section 22. COMPENSATION

1. Except for the President of ICANN, who serves ex officio as a
voting member of the Board, each of the Directors shall be entitled
to receive compensation for his/her services as a Director. The
President shall receive only his/her compensation for service as
President and shall not receive additional compensation for service
as a Director.

2. If the Board determines to offer a compensation arrangement to
one or more Directors other than the President of ICANN for
services to ICANN as Directors, the Board shall follow a process
that is calculated to pay an amount for service as a Director that is
in its entirety Reasonable Compensation for such service under the
standards set forth in §53.4958-4(b) of the Treasury Regulations.

3. As part of the process, the Board shall retain an Independent
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Valuation Expert to consult with and to advise the Board regarding
Director compensation arrangements and to issue to the Board a
Reasoned Written Opinion from such expert regarding the ranges
of Reasonable Compensation for any such services by a Director.
The expert's opinion shall address all relevant factors affecting the
level of compensation to be paid a Director, including offices held
on the Board, attendance at Board and Committee meetings, the
nature of service on the Board and on Board Committees, and
appropriate data as to comparability regarding director
compensation arrangements for U.S.-based, nonprofit, tax-exempt
organizations possessing a global employee base.

. After having reviewed the expert's written opinion, the Board shall

meet with the expert to discuss the expert's opinion and to ask
questions of the expert regarding the expert's opinion, the
comparability data obtained and relied upon, and the conclusions
reached by the expert.

. The Board shall adequately document the basis for any

determination the Board makes regarding a Director compensation
arrangement concurrently with making that determination.

. In addition to authorizing payment of compensation for services as

Directors as set forth in this Section 22, the Board may also
authorize the reimbursement of actual and necessary reasonable
expenses incurred by any Director and by non-voting liaisons
performing their duties as Directors or non-voting liaisons.

. As used in this Section 22, the following terms shall have the

following meanings:

a. An "Independent Valuation Expert" means a person retained
by ICANN to value compensation arrangements that: (i)
holds itself out to the public as a compensation consultant;
(ii) performs valuations regarding compensation
arrangements on a regular basis, with a majority of its
compensation consulting services performed for persons
other than ICANN; (iii) is qualified to make valuations of the
type of services involved in any engagement by and
forICANN; (iv) issues to ICANN a Reasoned Written Opinion
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regarding a particular compensation arrangement; and (v)
includes in its Reasoned Written Opinion a certification that
it meets the requirements set forth in (i) through (iv) of this
definition.

. A "Reasoned Written Opinion" means a written opinion of a

valuation expert who meets the requirements of
subparagraph 7(a) (i) through (iv) of this Section. To be
reasoned, the opinion must be based upon a full disclosure
by ICANN to the valuation expert of the factual situation
regarding the compensation arrangement that is the subject
of the opinion, the opinion must articulate the applicable
valuation standards relevant in valuing such compensation
arrangement, and the opinion must apply those standards to
such compensation arrangement, and the opinion must
arrive at a conclusion regarding the whether the
compensation arrangement is within the range of
Reasonable Compensation for the services covered by the
arrangement. A written opinion is reasoned even though it
reaches a conclusion that is subsequently determined to be
incorrect so long as the opinion addresses itself to the facts
and the applicable standards. However, a written opinion is
not reasoned if it does nothing more than recite the facts
and express a conclusion.

. "Reasonable Compensation" shall have the meaning set

forth in §53.4958-4(b)(1)(ii) of the Regulations issued under
§4958 of the Code.

8. Each of the non-voting liaisons to the Board, with the exception of
the Governmental Advisory Committee liaison, shall be entitled to
receive compensation for his/her services as a non-voting liaison. If
the Board determines to offer a compensation arrangement to one
or more non-voting liaisons, the Board shall approve that
arrangement by a required three-fourths (3/4) vote.

Section 23. PRESUMPTION OF ASSENT

A Director present at a Board meeting at which action on any corporate
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matter is taken shall be presumed to have assented to the action taken
unless his or her dissent or abstention is entered in the minutes of the
meeting, or unless such Director files a written dissent or abstention to
such action with the person acting as the secretary of the meeting before
the adjournment thereof, or forwards such dissent or abstention by
registered mail to the Secretary of ICANN immediately after the
adjournment of the meeting. Such right to dissent or abstain shall not
apply to a Director who voted in favor of such action.

ARTICLE VII: NOMINATING COMMITTEE
Section 1. DESCRIPTION

There shall be a Nominating Committee of ICANN, responsible for the
selection of all ICANN Directors except the President and those Directors
selected by ICANN's Supporting Organizations, and for such other
selections as are set forth in these Bylaws.

Section 2. COMPOSITION
The Nominating Committee shall be composed of the following persons:

1. A non-voting Chair, appointed by the ICANN Board;

2. A non-voting Chair-Elect, appointed by the ICANN Board as a non-
voting advisor;

3. A non-voting liaison appointed by the ICANN Root Server
SystemAdvisory Committee established by Article Xl of these
Bylaws;

4. A non-voting liaison appointed by
the ICANN Security and StabilityAdvisory Committee established
by Article XI of these Bylaws;

5. A non-voting liaison appointed by the Governmental Advisory
Committee;

6. Subject to the provisions of the Transition Article of these Bylaws,
five voting delegates selected by the At-Large Advisory
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Committeeestablished by Article XI of these Bylaws;

7. Voting delegates to the Nominating Committee shall be selected
from the Generic Names Supporting Organization, established
byArticle X of these Bylaws, as follows:

a. One delegate from the Registries Stakeholder Group;

b. One delegate from the Registrars Stakeholder Group;

c. Two delegates from the Business Constituency, one
representing small business users and one representing
large business users;

d. One delegate from the Internet Service Providers
Constituency;

e. One delegate from the Intellectual Property Constituency;
and

f. One delegate from consumer and civil society groups,
selected by the Non-Commercial Users Constituency.

8. One voting delegate each selected by the following entities:
a. The Council of the Country Code Names Supporting
Organization established by Article X of these Bylaws;

b. The Council of the Address Supporting
Organizationestablished by Article VIII of these Bylaws; and

c. The Internet Engineering Task Force.

9. A non-voting Associate Chair, who may be appointed by the Chair,
at his or her sole discretion, to serve during all or part of the term of
the Chair. The Associate Chair may not be a person who is
otherwise a member of the same Nominating Committee. The
Associate Chair shall assist the Chair in carrying out the duties of
the Chair, but shall not serve, temporarily or otherwise, in the place
of the Chair.

Section 3. TERMS
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Subject to the provisions of the Transition Article of these Bylaws:

1. Each voting delegate shall serve a one-year term. A delegate may
serve at most two successive one-year terms, after which at least
two years must elapse before the individual is eligible to serve
another term.

2. The regular term of each voting delegate shall begin at the
conclusion of an ICANN annual meeting and shall end at the
conclusion of the immediately following ICANN annual meeting.

3. Non-voting liaisons shall serve during the term designated by the
entity that appoints them. The Chair, the Chair-Elect, and any
Associate Chair shall serve as such until the conclusion of the
nextlCANN annual meeting.

4. |t is anticipated that upon the conclusion of the term of the Chair-
Elect, the Chair-Elect will be appointed by the Board to the position
of Chair. However, the Board retains the discretion to appoint any
other person to the position of Chair. At the time of appointing a
Chair-Elect, if the Board determines that the person identified to
serve as Chair shall be appointed as Chair for a successive term,
the Chair-Elect position shall remain vacant for the term designated
by the Board.

5. Vacancies in the positions of delegate, non-voting liaison, Chair or
Chair-Elect shall be filled by the entity entitled to select the
delegate, non-voting liaison, Chair or Chair-Elect involved. For any
term that the Chair-Elect position is vacant pursuant to paragraph 4
of this Article, or until any other vacancy in the position of Chair-
Elect can be filled, a non-voting advisor to the Chair may be
appointed by the Board from among persons with prior service on
the Board or a Nominating Committee, including the immediately
previous Chair of the Nominating Committee. A vacancy in the
position of Associate Chair may be filled by the Chair in accordance
with the criteria established by Section 2(9) of this Article.

6. The existence of any vacancies shall not affect the obligation of the
Nominating Committee to carry out the responsibilities assigned to
it in these Bylaws.
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Section 4. CRITERIA FOR SELECTION OF NOMINATING COMMITTEE
DELEGATES

Delegates to the ICANN Nominating Committee shall be:

1.

Accomplished persons of integrity, objectivity, and intelligence, with
reputations for sound judgment and open minds, and with
experience and competence with collegial large group decision-
making;

. Persons with wide contacts, broad experience in the Internet

community, and a commitment to the success of ICANN;

. Persons whom the selecting body is confident will consult widely

and accept input in carrying out their responsibilities;

. Persons who are neutral and objective, without any fixed personal

commitments to particular individuals, organizations, or commercial
objectives in carrying out their Nominating Committee
responsibilities;

. Persons with an understanding of ICANN's mission and the

potential impact of ICANN's activities on the broader Internet
community who are willing to serve as volunteers, without
compensation other than the reimbursement of certain expenses;
and

. Persons who are able to work and communicate in written and

spoken English.

Section 5. DIVERSITY

In carrying out its responsibilities to select members of the ICANN Board
(and selections to any other ICANN bodies as the Nominating Committee
is responsible for under these Bylaws), the Nominating Committee shall
take into account the continuing membership of the ICANN Board (and
such other bodies), and seek to ensure that the persons selected to fill
vacancies on the ICANN Board (and each such other body) shall, to the
extent feasible and consistent with the other criteria required to be applied
by Section 4 of this Article, make selections guided by Core Value 4
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inArticle |, Section 2 .
Section 6. ADMINISTRATIVE AND OPERATIONAL SUPPORT

ICANN shall provide administrative and operational support necessary for
the Nominating Committee to carry out its responsibilities.

Section 7. PROCEDURES

The Nominating Committee shall adopt such operating procedures as it
deems necessary, which shall be published on the Website.

Section 8. INELIGIBILITY FOR SELECTION BY NOMINATING
COMMITTEE

No person who serves on the Nominating Committee in any capacity shall
be eligible for selection by any means to any position on the Board or any
other ICANN body having one or more membership positions that the
Nominating Committee is responsible for filling, until the conclusion of
anICANN annual meeting that coincides with, or is after, the conclusion of
that person's service on the Nominating Committee.

Section 9. INELIGIBILITY FOR SERVICE ON NOMINATING
COMMITTEE

No person who is an employee of or paid consultant to ICANN (including
the Ombudsman) shall simultaneously serve in any of the Nominating
Committee positions described in Section 2 of this Article.

ARTICLE VIII: ADDRESS SUPPORTING
ORGANIZATION

Section 1. DESCRIPTION

1. The Address Supporting Organization (ASO) shall advise the Board
with respect to policy issues relating to the operation, assignment,
and management of Internet addresses.

2. The ASO shall be the entity established by the Memorandum of
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Understanding entered on 21 October 2004 between ICANN and
the Number Resource Organization (NRO), an organization of the
existing regional Internet registries (RIRs).

Section 2. ADDRESS COUNCIL

1. The ASO shall have an Address Council, consisting of the
members of the NRO Number Council.

2. The Address Council shall select Directors to those seats on the
Board designated to be filled by the ASO.

ARTICLE IX: COUNTRY-CODE NAMES SUPPORTING
ORGANIZATION

Section 1. DESCRIPTION

There shall be a policy-development body known as the Country-Code
Names Supporting Organization (ccNSO), which shall be responsible for:

1. developing and recommending to the Board global policies relating
to country-code top-level domains;

2. Nurturing consensus across the ccNSQO's community, including the
name-related activities of ccTLDs; and

3. Coordinating with other ICANN Supporting Organizations,
committees, and constituencies under ICANN.

Policies that apply to ccNSO members by virtue of their membership are
only those policies developed according to section 4.10 and 4.11 of this
Article. However, the ccNSO may also engage in other activities
authorized by its members. Adherence to the results of these activities will
be voluntary and such activities may include: seeking to develop voluntary
best practices for ccTLD managers, assisting in skills building within the
global community of ccTLD managers, and enhancing operational and
technical cooperation among ccTLD managers.

Section 2. ORGANIZATION
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The ccNSO shall consist of (i) ccTLD managers that have agreed in
writing to be members of the ccNSO (see Section 4(2) of this Article) and
(i) a ccNSO Council responsible for managing the policy-development
process of the ccNSO.

Section 3. ccNSO COUNCIL

1. The ccNSO Council shall consist of (a) three ccNSO Council
members selected by the ccNSO members within each of ICANN's
Geographic Regions in the manner described in Section 4(7)
through (9) of this Article; (b) three ccNSO Council members
selected by the ICANN Nominating Committee; (c) liaisons as
described in paragraph 2 of this Section; and (iv) observers as
described in paragraph 3 of this Section.

2. There shall also be one liaison to the ccNSO Council from each of
the following organizations, to the extent they choose to appoint
such a liaison: (a) the Governmental Advisory Committee; (b) the
At-Large Advisory Committee; and (c) each of the Regional
Organizations described in Section 5 of this Article. These liaisons
shall not be members of or entitled to vote on the ccNSO Council,
but otherwise shall be entitled to participate on equal footing with
members of the ccNSO Council. Appointments of liaisons shall be
made by providing written notice to the ICANN Secretary, with a
notification copy to the ccNSO Council Chair, and shall be for the
term designated by the appointing organization as stated in the
written notice. The appointing organization may recall from office or
replace its liaison at any time by providing written notice of the
recall or replacement to the ICANN Secretary, with a notification
copy to the ccNSO Council Chair.

3. The ccNSO Council may agree with the Council of any
otherlCANN Supporting Organization to exchange observers. Such
observers shall not be members of or entitled to vote on
the ccNSOCouncil, but otherwise shall be entitled to participate on
equal footing with members of the ccNSO Council. The appointing
Council may designate its observer (or revoke or change the
designation of its observer) on the ccNSO Council at any time by
providing written notice to the ICANN Secretary, with a notification
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copy to the ccNSO Council Chair.

. Subject to the provisions of the Transition Article of these Bylaws:

(a) the regular term of each ccNSO Council member shall begin at
the conclusion of an ICANN annual meeting and shall end at the
conclusion of the third ICANN annual meeting thereafter; (b) the
regular terms of the three ccNSO Council members selected by
theccNSO members within each ICANN Geographic Region shall
be staggered so that one member's term begins in a year divisible
by three, a second member's term begins in the first year following
a year divisible by three, and the third member's term begins in the
second year following a year divisible by three; and (c) the regular
terms of the three ccNSO Council members selected by the
Nominating Committee shall be staggered in the same manner.
Each ccNSO Council member shall hold office during his or her
regular term and until a successor has been selected and qualified
or until that member resigns or is removed in accordance with
these Bylaws.

5. A ccNSO Council member may resign at any time by giving written

notice to the ICANN Secretary, with a notification copy to
theccNSO Council Chair.

. ccNSO Council members may be removed for not attending three

consecutive meetings of the ccNSO Council without sufficient
cause or for grossly inappropriate behavior, both as determined by
at least a 66% vote of all of the members of the ccNSO Council.

7. A vacancy on the ccNSO Council shall be deemed to exist in the

case of the death, resignation, or removal of any ccNSO Council
member. Vacancies in the positions of the three members selected
by the Nominating Committee shall be filled for the unexpired term
involved by the Nominating Committee giving the ICANN Secretary
written notice of its selection, with a notification copy to

the ccNSOCouncil Chair. Vacancies in the positions of

the ccNSO Council members selected by ccNSO members shall be
filled for the unexpired term by the procedure described in Section
4(7) through (9) of this Article.

8. The role of the ccNSO Council is to administer and coordinate the
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affairs of the ccNSO (including coordinating meetings, including an
annual meeting, of ccNSO members as described in Section 4(6) of
this Article) and to manage the development of policy
recommendations in accordance with Section 6 of this Article.
TheccNSO Council shall also undertake such other roles as the
members of the ccNSO shall decide from time to time.

The ccNSO Council shall make selections to fill Seats 11 and 12 on
the Board by written ballot or by action at a meeting; any such
selection must have affirmative votes of a majority of all the
members of the ccNSO Council then in office. Notification of
theccNSO Council's selections shall be given by

the ccNSO Council Chair in writing to the ICANN Secretary,
consistent with Article VI,Sections 8(4) and 12(1).

The ccNSO Council shall select from among its members
theccNSO Council Chair and such Vice Chair(s) as it deems
appropriate. Selections of the ccNSO Council Chair and Vice
Chair(s) shall be by written ballot or by action at a meeting; any
such selection must have affirmative votes of a majority of all the
members of the ccNSO Council then in office. The term of office of
the ccNSO Council Chair and any Vice Chair(s) shall be as
specified by the ccNSO Council at or before the time the selection
is made. The ccNSO Council Chair or any Vice Chair(s) may be
recalled from office by the same procedure as used for selection.

The ccNSO Council, subject to direction by the ccNSO members,
shall adopt such rules and procedures for the ccNSO as it deems
necessary, provided they are consistent with these Bylaws. Rules
for ccNSO membership and operating procedures adopted by
theccNSO Council shall be published on the Website.

Except as provided by paragraphs 9 and 10 of this Section,
theccNSO Council shall act at meetings. The ccNSO Council shall
meet regularly on a schedule it determines, but not fewer than four
times each calendar year. At the discretion of the ccNSO Council,
meetings may be held in person or by other means, provided that
all ccNSO Council members are permitted to participate by at least
one means described in paragraph 14 of this Section. Except
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where determined by a majority vote of the members of

the ccNSOCouncil present that a closed session is appropriate,
physical meetings shall be open to attendance by all interested
persons. To the extent practicable, ccNSO Council meetings
should be held in conjunction with meetings of the Board, or of one
or more ofl CANN's other Supporting Organizations.

13. Notice of time and place (and information about means of
participation other than personal attendance) of all meetings of
theccNSO Council shall be provided to each ccNSO Council
member, liaison, and observer by e-mail, telephone, facsimile, or a
paper notice delivered personally or by postal mail. In case the
notice is sent by postal mail, it shall be sent at least 21 days before
the day of the meeting. In case the notice is delivered personally or
by telephone, facsimile, or e-mail it shall be provided at least seven
days before the day of the meeting. At least seven days in advance
of each ccNSO Council meeting (or if not practicable, as far in
advance as is practicable), a notice of such meeting and, to the
extent known, an agenda for the meeting shall be posted.

14. Members of the ccNSO Council may participate in a meeting of
theccNSO Council through personal attendance or use of electronic
communication (such as telephone or video conference), provided
that (a) all ccNSO Council members participating in the meeting
can speak to and hear one another, (b) all ccNSO Council
members participating in the meeting are provided the means of
fully participating in all matters before the ccNSO Council, and (c)
there is a reasonable means of verifying the identity
of ccNSOCouncil members participating in the meeting and their
votes. A majority of the ccNSO Council members (i.e. those entitled
to vote) then in office shall constitute a quorum for the transaction
of business, and actions by a majority vote of the ccNSO Council
members present at any meeting at which there is a quorum shall
be actions of the ccNSO Council, unless otherwise provided in
these Bylaws. The ccNSO Council shall transmit minutes of its
meetings to the ICANN Secretary, who shall cause those minutes
to be posted to the Website as soon as practicable following the
meeting, and no later than 21 days following the meeting.
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Section 4. MEMBERSHIP

1. The ccNSO shall have a membership consisting
of ccTLDmanagers. Any ccTLD manager that meets the
membership qualifications stated in paragraph 2 of this
Section shall be entitled to be members of the ccNSO. For
purposes of this Article, a ccTLDmanager is the organization or
entity responsible for managing anlSO 3166 country-code top-level
domain and referred to in thelANA database under the current
heading of "Sponsoring Organization", or under any later variant,
for that country-code top-level domain.

2. Any ccTLD manager may become a ccNSO member by submitting
an application to a person designated by the ccNSO Council to
receive applications. Subject to the provisions of the Transition
Article of these Bylaws, the application shall be in writing in a form
designated by the ccNSO Council. The application shall include
theccTLD manager's recognition of the role of the ccNSO within
thelCANN structure as well as the ccTLD manager's agreement, for
the duration of its membership in the ccNSO, (a) to adhere to rules
of the ccNSO, including membership rules, (b) to abide by policies
developed and recommended by the ccNSO and adopted by the
Board in the manner described by paragraphs 10 and 11 of this
Section, and (c) to pay ccNSO membership fees established by
theccNSO Council under Section 7(3) of this Article.

A ccNSO member may resign from membership at any time by
giving written notice to a person designated by the ccNSO Council
to receive notices of resignation. Upon resignation

the ccTLD manager ceases to agree to (a) adhere to rules of

the ccNSO, including membership rules, (b) to abide by policies
developed and recommended by theccNSO and adopted by the
Board in the manner described by paragraphs 10 and 11 of this
Section, and (c) to pay ccNSOmembership fees established by

the ccNSO Council under Section 7(3) of this Article. In the
absence of designation by the ccNSOCouncil of a person to
receive applications and notices of resignation, they shall be sent to
the ICANN Secretary, who shall notify the ccNSO Council of receipt
of any such applications and notices.
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3. Neither membership in the ccNSO nor membership in any Regional

Organization described in Section 5 of this Article shall be a
condition for access to or registration in the IANA database. Any
individual relationship a ccTLD manager has with ICANN or
theccTLD manager's receipt of IANA services is not in any way
contingent upon membership in the ccNSO.

. The Geographic Regions of ccTLDs shall be as described in Article

VI, Section 5 of these Bylaws. For purposes of this Article,
managers of ccTLDs within a Geographic Region that are members
of the ccNSO are referred to as ccNSO members "within" the
Geographic Region, regardless of the physical location of
theccTLD manager. In cases where the Geographic Region of
accNSO member is unclear, the ccTLD member should self-select
according to procedures adopted by the ccNSO Council.

. Each ccTLD manager may designate in writing a person,

organization, or entity to represent the ccTLD manager. In the
absence of such a designation, the ccTLD manager shall be
represented by the person, organization, or entity listed as the
administrative contact in the IANA database.

. There shall be an annual meeting of ccNSO members, which shall

be coordinated by the ccNSO Council. Annual meetings should be
open for all to attend, and a reasonable opportunity shall be
provided for ccTLD managers that are not members of

the ccNSOas well as other non-members of the ccNSO to address
the meeting. To the extent practicable, annual meetings of

the ccNSOmembers shall be held in person and should be held in
conjunction with meetings of the Board, or of one or more

of ICANN's otherSupporting Organizations.

. The ccNSO Council members selected by the ccNSO members

from each Geographic Region (see Section 3(1)(a) of this Article)
shall be selected through nomination, and if necessary election, by
the ccNSO members within that Geographic Region. At least 90
days before the end of the regular term of any ccNSO-member-
selected member of the ccNSO Council, or upon the occurrence of
a vacancy in the seat of such a ccNSO Council member,
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theccNSO Council shall establish a nomination and election
schedule, which shall be sent to all ccNSO members within the
Geographic Region and posted on the Website.

Any ccNSO member may nominate an individual to serve as
accNSO Council member representing the ccNSO member's
Geographic Region. Nominations must be seconded by
anotherccNSO member from the same Geographic Region. By
accepting their nomination, individuals nominated to

the ccNSO Council agree to support the policies committed to
by ccNSO members.

If at the close of nominations there are no more candidates
nominated (with seconds and acceptances) in a particular
Geographic Region than there are seats on the ccNSO Council
available for that Geographic Region, then the nominated
candidates shall be selected to serve on the ccNSO Council.
Otherwise, an election by written ballot (which may be by e-mail)
shall be held to select the ccNSO Council members from among
those nominated (with seconds and acceptances),

with ccNSOmembers from the Geographic Region being entitled to
vote in the election through their designated representatives. In
such an election, a majority of all ccNSO members in the
Geographic Region entitled to vote shall constitute a quorum, and
the selected candidate must receive the votes of a majority of those
cast byccNSO members within the Geographic Region.

The ccNSOCouncil Chair shall provide the ICANN Secretary
prompt written notice of the selection of ccNSO Council members
under this paragraph.

Subject to clause 4(11), ICANN policies shall apply

to ccNSOmembers by virtue of their membership to the extent, and
only to the extent, that the policies (a) only address issues that are
within scope of the ccNSO according to Article IX, Section 6 and
Annex C; (b) have been developed through the ccPDP as
described inSection 6 of this Article, and (c) have been
recommended as such by the ccNSO to the Board, and (d) are
adopted by the Board as policies, provided that such policies do not
conflict with the law applicable to the ccTLD manager which shall,
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at all times, remain paramount. In addition, such policies shall apply
to ICANN in its activities concerning ccTLDs.

11. A ccNSO member shall not be bound if it provides a declaration to
the ccNSO Council stating that (a) implementation of the policy
would require the member to breach custom, religion, or public
policy (not embodied in the applicable law described in paragraph
10 of this Section), and (b) failure to implement the policy would not
impair DNS operations or interoperability, giving detailed reasons
supporting its statements. After investigation, the ccNSO Council
will provide a response to the ccNSO member's declaration. If there
is a ccNSO Council consensus disagreeing with the declaration,
which may be demonstrated by a vote of 14 or more members of
the ccNSO Council, the response shall state the ccNSO Council's
disagreement with the declaration and the reasons for
disagreement. Otherwise, the response shall state
the ccNSOCouncil's agreement with the declaration. If
the ccNSO Council disagrees, the ccNSO Council shall review the
situation after a six-month period. At the end of that period,
the ccNSO Council shall make findings as to (a) whether
the ccNSO members' implementation of the policy would require
the member to breach custom, religion, or public policy (not
embodied in the applicable law described in paragraph 10 of this
Section) and (b) whether failure to implement the policy would
impair DNS operations or interoperability. In making any findings
disagreeing with the declaration, the ccNSO Council shall proceed
by consensus, which may be demonstrated by a vote of 14 or more
members of theccNSO Council.

Section 5. REGIONAL ORGANIZATIONS

The ccNSO Council may designate a Regional Organization for
eachlCANN Geographic Region, provided that the Regional Organization
is open to full membership by all ccNSO members within the Geographic
Region. Decisions to designate or de-designate a Regional Organization
shall require a 66% vote of all of the members of the ccNSO Council and
shall be subject to review according to procedures established by the
Board.
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Section 6. ccNSO POLICY-DEVELOPMENT PROCESS AND SCOPE

1. The scope of the ccNSO's policy-development role shall be as
stated in Annex C to these Bylaws; any modifications to the scope
shall be recommended to the Board by the ccNSO by use of the
procedures of the ccPDP, and shall be subject to approval by the
Board.

2. In developing global policies within the scope of the ccNSO and
recommending them to the Board, the ccNSO shall follow
theccNSO Policy-Development Process (ccPDP). The ccPDP shall
be as stated in Annex B to these Bylaws; modifications shall be
recommended to the Board by the ccNSO by use of the procedures
of the ccPDP, and shall be subject to approval by the Board.

Section 7. STAFF SUPPORT AND FUNDING

1. Upon request of the ccNSO Council, a member of the ICANN staff
may be assigned to support the ccNSO and shall be designated as
the ccNSO Staff Manager. Alternatively, the ccNSO Council may
designate, at ccNSO expense, another person to serve
as ccNSOStaff Manager. The work of the ccNSO Staff Manager on
substantive matters shall be assigned by the Chair of
the ccNSOCouncil, and may include the duties of ccPDP Issue
Manager.

2. Upon request of the ccNSO Council, ICANN shall provide
administrative and operational support necessary for the ccNSO to
carry out its responsibilities. Such support shall not include an
obligation for ICANN to fund travel expenses incurred
by ccNSOparticipants for travel to any meeting of the ccNSO or for
any other purpose. The ccNSO Council may make provision,
at ccNSOexpense, for administrative and operational support in
addition or as an alternative to support provided by ICANN.

3. The ccNSO Council shall establish fees to be paid
by ccNSOmembers to defray ccNSO expenses as described
in paragraphs 1 and 2 of this Section, as approved by
the ccNSO members.
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4. Written notices given to the ICANN Secretary under this Article
shall be permanently retained, and shall be made available for
review by the ccNSO Council on request. The ICANN Secretary
shall also maintain the roll of members of the ccNSO, which shall
include the name of each ccTLD manager's designated
representative, and which shall be posted on the Website.

ARTICLE X: GENERIC NAMES SUPPORTING
ORGANIZATION

Section 1. DESCRIPTION

There shall be a policy-development body known as the Generic
NamesSupporting Organization (GNSO), which shall be responsible for
developing and recommending to the ICANN Board substantive policies
relating to generic top-level domains.

Section 2. ORGANIZATION
The GNSO shall consist of:

i. A number of Constituencies, where applicable, organized within the
Stakeholder Groups as described in Section 5 of this Article;

ii. Four Stakeholder Groups organized within Houses as described
inSection 5 of this Article;

iii. Two Houses within the GNSO Council as described in Section 3(8)
of this Article; and

iv. a GNSO Council responsible for managing the policy development
process of the GNSO, as described in Section 3 of this Article.

Except as otherwise defined in these Bylaws, the four Stakeholder Groups
and the Constituencies will be responsible for defining their own charters
with the approval of their members and of the ICANN Board of Directors.

Section 3. GNSO COUNCIL

1. Subject to the provisions of Transition Article XX, Section 5 of these
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Bylaws and as described in Section 5 of Article X, the GNSO Council shall
consist of:

a. three representatives selected from the Registries Stakeholder
Group;

b. three representatives selected from the Registrars Stakeholder
Group;

c. six representatives selected from the Commercial Stakeholder
Group;

d. six representatives selected from the Non-Commercial Stakeholder
Group; and

e. three representatives selected by the ICANN Nominating
Committee, one of which shall be non-voting, but otherwise entitled
to participate on equal footing with other members of
the GNSOCouncil including, e.g. the making and seconding of
motions and of serving as Chair if elected. One Nominating
Committee Appointee voting representative shall be assigned to
each House (as described in Section 3(8) of this Article) by the
Nominating Committee.

No individual representative may hold more than one seat on
the GNSOCouncil at the same time.

Stakeholder Groups should, in their charters, ensure their representation
on the GNSO Council is as diverse as possible and practicable, including
considerations of geography, GNSO Constituency, sector, ability and
gender.

There may also be liaisons to the GNSO Council from

other ICANNSupporting Organizations and/or Advisory Committees, from
time to time. The appointing organization shall designate, revoke, or
change its liaison on the GNSO Council by providing written notice to the
Chair of the GNSOCouncil and to the ICANN Secretary. Liaisons shall not
be members of or entitled to vote, to make or second motions, or to serve
as an officer on the GNSO Council, but otherwise liaisons shall be entitled
to participate on equal footing with members of the GNSO Council.
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2. Subject to the provisions of the Transition Article XX, and Section 5 of
these Bylaws, the regular term of each GNSO Council member shall begin
at the conclusion of an ICANN annual meeting and shall end at the
conclusion of the second ICANN annual meeting thereafter. The regular
term of two representatives selected from Stakeholder Groups with three
Council seats shall begin in even-numbered years and the regular term of
the other representative selected from that Stakeholder Group shall begin
in odd-numbered years. The regular term of three representatives selected
from Stakeholder Groups with six Council seats shall begin in even-
numbered years and the regular term of the other three representatives
selected from that Stakeholder Group shall begin in odd-numbered years.
The regular term of one of the three members selected by the Nominating
Committee shall begin in even-numbered years and the regular term of the
other two of the three members selected by the Nominating Committee
shall begin in odd-numbered years. Each GNSO Council member shall
hold office during his or her regular term and until a successor has been
selected and qualified or until that member resigns or is removed in
accordance with these Bylaws.

Except in a "special circumstance," such as, but not limited to, meeting
geographic or other diversity requirements defined in the Stakeholder
Group charters, where no alternative representative is available to serve,
no Council member may be selected to serve more than two consecutive
terms, in such a special circumstance a Council member may serve one
additional term. For these purposes, a person selected to fill a vacancy in
a term shall not be deemed to have served that term. A former Council
member who has served two consecutive terms must remain out of office
for one full term prior to serving any subsequent term as Council member.
A "special circumstance" is defined in the GNSO Operating Procedures.

3. A vacancy on the GNSO Council shall be deemed to exist in the case of
the death, resignation, or removal of any member. Vacancies shall be
filled for the unexpired term by the appropriate Nominating Committee or
Stakeholder Group that selected the member holding the position before
the vacancy occurred by giving the GNSO Secretariat written notice of its
selection. Procedures for handling Stakeholder Group-

appointed GNSOCouncil member vacancies, resignations, and removals
are prescribed in the applicable Stakeholder Group Charter.
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A GNSO Council member selected by the Nominating Committee may be
removed for cause: i) stated by a three-fourths (3/4) vote of all members of
the applicable House to which the Nominating Committee appointee is
assigned; or ii) stated by a three-fourths (3/4) vote of all members of each
House in the case of the non-voting Nominating Committee appointee
(see Section 3(8) of this Article). Such removal shall be subject to reversal
by the ICANN Board on appeal by the affected GNSO Council member.

4. The GNSO Council is responsible for managing the policy development
process of the GNSO. It shall adopt such procedures (the
"GNSOOperating Procedures") as it sees fit to carry out that responsibility,
provided that such procedures are approved by a majority vote of each
House. The GNSO Operating Procedures shall be effective upon the
expiration of a twenty-one (21) day public comment period, and shall be
subject to Board oversight and review. Until any modifications are
recommended by the GNSO Council, the applicable procedures shall be
as set forth in Section 6 of this Article.

5. No more than one officer, director or employee of any particular
corporation or other organization (including its subsidiaries and affiliates)
shall serve on the GNSO Council at any given time.

6. The GNSO shall make selections to fill Seats 13 and 14 on

the ICANNBoard by written ballot or by action at a meeting. Each of the
two voting Houses of the GNSO, as described in Section 3(8) of this
Article, shall make a selection to fill one of two ICANN Board seats, as
outlined below; any such selection must have affirmative votes
compromising sixty percent (60%) of all the respective voting House
members:

a. the Contracted Party House shall select a representative to fill Seat
13; and

b. the Non-Contracted Party House shall select a representative to fill
Seat 14

Election procedures are defined in the GNSO Operating Procedures.
Notification of the Board seat selections shall be given by the GNSO Chair

in writing to the ICANN Secretary, consistent with Article VI,
Sections 8(4)and 12(1).
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7. The GNSO Council shall select the GNSO Chair for a term

the GNSOCouncil specifies, but not longer than one year. Each House (as
described in Section 3.8 of this Article) shall select a Vice-Chair, who will
be a Vice-Chair of the whole of the GNSO Council, for a term

the GNSO Council specifies, but not longer than one year. The procedures
for selecting the Chair and any other officers are contained in

the GNSO Operating Procedures. In the event that the GNSO Council has
not elected a GNSOChair by the end of the previous Chair's term, the
Vice-Chairs will serve as Interim GNSO Co-Chairs until a successful
election can be held.

8. Except as otherwise required in these Bylaws, for voting purposes,
theGNSO Council (see Section 3(1) of this Article) shall be organized into
a bicameral House structure as described below:

a. the Contracted Parties House includes the Registries Stakeholder
Group (three members), the Registrars Stakeholder Group (three
members), and one voting member appointed by
the ICANNNominating Committee for a total of seven voting
members; and

b. the Non Contracted Parties House includes the Commercial
Stakeholder Group (six members), the Non-Commercial
Stakeholder Group (six members), and one voting member
appointed by the ICANN Nominating Committee to that House for a
total of thirteen voting members.

Except as otherwise specified in these Bylaws, each member of a voting
House is entitled to cast one vote in each separate matter before
theGNSO Council.

9. Except as otherwise specified in these Bylaws, Annex A, Annex A-

1 andAnnex A-2 hereto, or the GNSO Operating Procedures, the default
threshold to pass a GNSO Council motion or other voting action requires a
simple majority vote of each House. The voting thresholds described
below shall apply to the following GNSO actions:

a. Create an Issues Report: requires an affirmative vote of more than
one-fourth (1/4) vote of each House or majority of one House.
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. Initiate a Policy Development Process ("PDP") Within Scope (as

described in Annex A): requires an affirmative vote of more than
one-third (1/3) of each House or more than two-thirds (2/3) of one
House.

. Initiate a PDP Not Within Scope: requires an affirmative vote

of GNSO Supermajority.

. Approve a PDP Team Charter for a PDP Within Scope: requires an

affirmative vote of more than one-third (1/3) of each House or more
than two-thirds (2/3) of one House.

. Approve a PDP Team Charter for a PDP Not Within Scope:

requires an affirmative vote of a GNSO Supermaijority.

. Changes to an Approved PDP Team Charter: For any PDP Team

Charter approved under d. or e. above, the GNSO Council may
approve an amendment to the Charter through a simple majority
vote of each House.

. Terminate a PDP: Once initiated, and prior to the publication of a

Final Report, the GNSO Council may terminate a PDP only for
significant cause, upon a motion that passes with
a GNSOSupermajority Vote in favor of termination.

. Approve a PDP Recommendation Without a GNSO Supermaijority:

requires an affirmative vote of a majority of each House and further
requires that one GNSO Council member representative of at least
3 of the 4 Stakeholder Groups supports the Recommendation.

i. Approve a PDP Recommendation With a GNSO Supermaijority:

requires an affirmative vote of a GNSO Supermaijority,

j. Approve a PDP Recommendation Imposing New Obligations on

Certain Contracting Parties: where an ICANN contract provision
specifies that "a two-thirds vote of the council" demonstrates the
presence of a consensus, the GNSO Supermajority vote threshold
will have to be met or exceeded.

. Modification of Approved PDP Recommendation: Prior to Final

Approval by the ICANN Board, an Approved PDPRecommendation
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may be modified or amended by the GNSOCouncil with
a GNSO Supermajority vote.

. Initiation of an Expedited Policy Development Process (EPDP):

requires an affirmative vote of a GNSO Supermajority.

. Approve an EPDP Team Charter: requires an affirmative vote of

aGNSO Supermajority.

. Approval of EPDP recommendations: requires an affirmative vote

of a GNSO Supermajority.

. Approve an EPDP Recommendation Imposing New Obligations on

Certain Contracting Parties: where an ICANN contract provision
specifies that "a two-thirds vote of the council" demonstrates the
presence of a consensus, the GNSO Supermajority vote threshold
will have to be met or exceeded.

. Initiation of a GNSO Guidance Process (GGP): requires an

affirmative vote of more than one-third (1/3) of each House or more
than two-thirds (2/3) of one House.

. Rejection of initiation of a GGP requested by the ICANN Board:

requires an affirmative vote of a GNSO Supermaijority.

. Approval of GGP recommendations: requires an affirmative vote of

a GNSO Supermajority.

. A"GNSO Supermajority" shall mean: (a) two-thirds (2/3) of the

Council members of each House, or (b) three-fourths (3/4) of one
House and a majority of the other House."

Section 4. STAFF SUPPORT AND FUNDING

1. A member of the ICANN staff shall be assigned to support

theGNSO, whose work on substantive matters shall be assigned by
the Chair of the GNSO Council, and shall be designated as
theGNSO Staff Manager (Staff Manager).

2. ICANN shall provide administrative and operational support

necessary for the GNSO to carry out its responsibilities. Such
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support shall not include an obligation for ICANN to fund travel
expenses incurred by GNSO participants for travel to any meeting
of the GNSO or for any other purpose. ICANN may, at its
discretion, fund travel expenses for GNSO participants under any
travel support procedures or guidelines that it may adopt from time
to time.

Section 5. STAKEHOLDER GROUPS

1. The following Stakeholder Groups are hereby recognized as
representative of a specific group of one or more Constituencies or
interest groups and subject to the provisions of the Transition Article XX,
Section 5 of these Bylaws:

a. Registries Stakeholder Group representing all gTLD registries
under contract to ICANN;

b. Registrars Stakeholder Group representing all registrars accredited
by and under contract to ICANN;

c. Commercial Stakeholder Group representing the full range of large
and small commercial entities of the Internet; and

d. Non-Commercial Stakeholder Group representing the full range of
non-commercial entities of the Internet.

2. Each Stakeholder Group is assigned a specific number of Council seats
in accordance with Section 3(1) of this Article.

3. Each Stakeholder Group identified in paragraph 1 of this Section and
each of its associated Constituencies, where applicable, shall maintain
recognition with the ICANN Board. Recognition is granted by the Board
based upon the extent to which, in fact, the entity represents the global
interests of the stakeholder communities it purports to represent and
operates to the maximum extent feasible in an open and transparent
manner consistent with procedures designed to ensure fairness.
Stakeholder Group and Constituency Charters may be reviewed
periodically as prescribed by the Board.

4. Any group of individuals or entities may petition the Board for

https://www_.icann.org/resources/pages/governance/bylaws-en/#l 59/126



2/22/2016 Resources - ICANN

recognition as a new or separate Constituency in the Non-Contracted
Parties House. Any such petition shall contain:

a. A detailed explanation of why the addition of such a Constituency
will improve the ability of the GNSO to carry out its policy-
development responsibilities;

b. A detailed explanation of why the proposed new Constituency
adequately represents, on a global basis, the stakeholders it seeks
to represent;

c. A recommendation for organizational placement within a particular
Stakeholder Group; and

d. A proposed charter that adheres to the principles and procedures
contained in these Bylaws.

Any petition for the recognition of a new Constituency and the associated
charter shall be posted for public comment.

5. The Board may create new Constituencies as described in Section
5(3)in response to such a petition, or on its own motion, if the Board
determines that such action would serve the purposes of ICANN. In the
event the Board is considering acting on its own motion it shall post a
detailed explanation of why such action is necessary or desirable, set a
reasonable time for public comment, and not make a final decision on
whether to create such new Constituency until after reviewing all
comments received. Whenever the Board posts a petition or
recommendation for a new Constituency for public comment, the Board
shall notify the GNSO Council and the appropriate Stakeholder Group
affected and shall consider any response to that notificat on prior to taking
action.

Section 6. POLICY DEVELOPMENT PROCESS

The policy-development procedures to be followed by the GNSO shall be
as stated in Annex A to these Bylaws. These procedures may be
supplemented or revised in the manner stated in Section 3(4) of this
Article.
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ARTICLE Xl: ADVISORY COMMITTEES
Section 1. GENERAL

The Board may create one or more Advisory Committees in addition to
those set forth in this Article. Advisory Committee membership may
consist of Directors only, Directors and non-directors, or non-directors
only, and may also include non-voting or alternate members. Advisory
Committees shall have no legal authority to act for ICANN, but shall report
their findings and recommendations to the Board.

Section 2. SPECIFIC ADVISORY COMMITTEES

There shall be at least the following Advisory Committees:

1. Governmental Advisory Committee

a.

The Governmental Advisory Committee should consider and
provide advice on the activities of ICANN as they relate to concerns
of governments, particularly matters where there may be an
interaction between ICANN's policies and various laws and
international agreements or where they may affect public policy
issues.

. Membership in the Governmental Advisory Committee shall be

open to all national governments. Membership shall also be open
to Distinct Economies as recognized in international fora, and
multinational governmental organizations and treaty organizations,
on the invitation of the Governmental Advisory Committee through
its Chair.

. The Governmental Advisory Committee may adopt its own charter

and internal operating principles or procedures to guide its
operations, to be published on the Website.

. The chair of the Governmental Advisory Committee shall be

elected by the members of the Governmental Advisory
Committeepursuant to procedures adopted by such members.

. Each member of the Governmental Advisory Committee shall
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appoint one accredited representative to the Committee. The
accredited representative of a member must hold a formal official
position with the member's public administration. The term "official"
includes a holder of an elected governmental office, or a person
who is employed by such government, public authority, or
multinational governmental or treaty organization and whose
primary function with such government, public authority, or
organization is to develop or influence governmental or public
policies.

f. The Governmental Advisory Committee shall annually appoint one
non-voting liaison to the ICANN Board of Directors, without
limitation on reappointment, and shall annually appoint one non-
voting liaison to the ICANN Nominating Committee.

g. The Governmental Advisory Committee may designate a non-
voting liaison to each of the Supporting Organization Councils
andAdvisory Committees, to the extent the Governmental Advisory
Committee deems it appropriate and useful to do so.

h. The Board shall notify the Chair of the Governmental Advisory
Committee in a timely manner of any proposal raising public policy
issues on which it or any of ICANN's supporting organizations or
advisory committees seeks public comment, and shall take duly
into account any timely response to that notification prior to taking
action.

i. The Governmental Advisory Committee may put issues to the
Board directly, either by way of comment or prior advice, or by way
of specifically recommending action or new policy development or
revision to existing policies.

j- The advice of the Governmental Advisory Committee on public
policy matters shall be duly taken into account, both in the
formulation and adoption of policies. In the event that
the ICANNBoard determines to take an action that is not consistent
with the Governmental Advisory Committee advice, it shall so
inform the Committee and state the reasons why it decided not to
follow that advice. The Governmental Advisory Committee and
the ICANNBoard will then try, in good faith and in a timely and
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efficient manner, to find a mutually acceptable solution.

K. If no such solution can be found, the ICANN Board will state in its
final decision the reasons why the Governmental Advisory
Committee advice was not followed, and such statement will be
without prejudice to the rights or obligations of
GovernmentalAdvisory Committee members with regard to public
policy issues falling within their responsibilities.

2. Security and Stability Advisory Committee

a. The role of the Security and Stability Advisory Committee ("SSAC")
is to advise the ICANN community and Board on matters relating to
the security and integrity of the Internet's naming and address
allocation systems. It shall have the following responsibilities:

1. To communicate on security matters with the Internet
technical community and the operators and managers of
critical DNS infrastructure services, to include the root name
server operator community, the top-level domain registries
and registrars, the operators of the reverse delegation trees
such as in-addr.arpa and ip6.arpa, and others as events and
developments dictate. The Committee shall gather and
articulate requirements to offer to those engaged in
technical revision of the protocols related to DNS and
address allocation and those engaged in operations
planning.

2. To engage in ongoing threat assessment and risk analysis
of the Internet naming and address allocation services to
assess where the principal threats to stability and security
lie, and to advise the ICANN community accordingly. The
Committee shall recommend any necessary audit activity to
assess the current status of DNS and address allocation
security in relation to identified risks and threats.

3. To communicate with those who have direct responsibility
for Internet naming and address allocation security matters
(IETF, RSSAC, RIRs, name registries, etc.), to ensure that
its advice on security risks, issues, and priorities is properly
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synchronized with existing standardization, deployment,
operational, and coordination activities. The Committee shall
monitor these activities and inform the ICANN community
and Board on their progress, as appropriate.

4. To report periodically to the Board on its activities.

5. To make policy recommendations to the ICANN community
and Board.

b. The SSAC's chair and members shall be appointed by the
Board.SSAC membership appointment shall be for a three-year
term, commencing on 1 January and ending the second year
thereafter on 31 December. The chair and members may be re-
appointed, and there are no limits to the number of terms the chair
or members may serve. The SSAC chair may provide
recommendations to the Board regarding appointments to
theSSAC. The SSAC chair shall stagger appointment
recommendations so that approximately one-third (1/3) of the
membership of the SSAC is considered for appointment or re-
appointment each year. The Board shall also have to power to
remove SSAC appointees as recommended by or in consultation
with the SSAC. (Note: The first full term under this paragraph shall
commence on 1 January 2011 and end on 31 December 2013.
Prior to 1 January 2011, the SSAC shall be comprised as stated in
the Bylaws as amended 25 June 2010, and the SSAC chair shall
recommend the re-appointment of all current SSAC members to full
or partial terms as appropriate to implement the provisions of this
paragraph.)

c. The SSAC shall annually appoint a non-voting liaison to
the ICANNBoard according to Section 9 of Article VI.

3. Root Server System Advisory Committee

a. The role of the Root Server System Advisory Committee("RSSAC")
is to advise the ICANN community and Board on matters relating to
the operation, administration, security, and integrity of the Internet's
Root Server System. It shall have the following responsibilities:
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. Communicate on matters relating to the operation of

theRoot Servers and their multiple instances with the
Internet technical community and the ICANN community.
The Committee shall gather and articulate requirements to
offer to those engaged in technical revision of the protocols
and best common practices related to the operation

of DNSservers.

. Communicate on matters relating to the administration of

theRoot Zone with those who have direct responsibility for
that administration. These matters include the processes
and procedures for the production of the Root Zone File.

. Engage in ongoing threat assessment and risk analysis of

the Root Server System and recommend any necessary
audit activity to assess the current status of root servers and
the root zone.

. Respond to requests for information or opinions from

thelCANN Board of Directors.

. Report periodically to the Board on its activities.

. Make policy recommendations to the ICANN community and

Board.

b. The RSSAC shall be led by two co-chairs. The RSSAC's chairs and
members shall be appointed by the Board.
1. RSSAC membership appointment shall be for a three-year

term, commencing on 1 January and ending the second
year thereafter on 31 December. Members may be re-
appointed, and there are no limits to the number of terms
the members may serve. The RSSAC chairs shall provide
recommendations to the Board regarding appointments to
the RSSAC. If the board declines to appoint a person
nominated by the RSSAC then it will provide the rationale
for its decision. The RSSAC chairs shall stagger
appointment recommendations so that approximately one-
third (1/3) of the membership of the RSSAC is considered
for appointment or re-appointment each year. The Board
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shall also have to power to remove RSSAC appointees as
recommended by or in consultation with the RSSAC. (Note:
The first term under this paragraph shall commence on 1
July 2013 and end on 31 December 2015, and shall be
considered a full term for all purposes. All other full terms
under this paragraph shall begin on 1 January of the
corresponding year. Prior to 1 July 2013, the RSSAC shall
be comprised as stated in the Bylaws as amended 16 March
2012, and the RSSAC chairs shall recommend the re-
appointment of all current RSSAC members to full or partial
terms as appropriate to implement the provisions of this
paragraph.)

2. The RSSAC shall recommend the appointment of the chairs
to the board following a nomination process that it devises
and documents.

c. The RSSAC shall annually appoint a non-voting liaison to

thelCANN Board according to Section 9 of Article VI.

4. At-Large Advisory Committee

a. The At-Large Advisory Committee (ALAC) is the primary

organizational home within ICANN for individual Internet users. The
role of the ALAC shall be to consider and provide advice on the
activities of ICANN, insofar as they relate to the interests of
individual Internet users. This includes policies created
throughICANN's Supporting Organizations, as well as the many
other issues for which community input and advice is appropriate.
TheALAC, which plays an important role in ICANN's accountability
mechanisms, also coordinates some of ICANN's outreach to
individual Internet users.

. The ALAC shall consist of (i) two members selected by each of the

Regional At-Large Organizations ("RALOs") established according
to paragraph 4(g) of this Section, and (ii) five members selected by
the Nominating Committee. The five members selected by the
Nominating Committee shall include one citizen of a country within
each of the five Geographic Regions established according
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toSection 5 of Article VI.

c. Subject to the provisions of the Transition Article of these Bylaws,
the regular terms of members of the ALAC shall be as follows:
1. The term of one member selected by each RALO shall
begin at the conclusion of an ICANN annual meeting in an
even-numbered year.

2. The term of the other member selected by each RALO shall
begin at the conclusion of an ICANN annual meeting in an
odd-numbered year.

3. The terms of three of the members selected by the
Nominating Committee shall begin at the conclusion of an
annual meeting in an odd-numbered year and the terms of
the other two members selected by the Nominating
Committee shall begin at the conclusion of an annual
meeting in an even-numbered year.

4. The regular term of each member shall end at the
conclusion of the second ICANN annual meeting after the
term began.

d. The Chair of the ALAC shall be elected by the members of
theALAC pursuant to procedures adopted by the Committee.

e. The ALAC shall, after consultation with each RALO, annually
appoint five voting delegates (no two of whom shall be citizens of
countries in the same Geographic Region, as defined according
toSection 5 of Article VI) to the Nominating Committee.

f. Subject to the provisions of the Transition Article of these Bylaws,
the At-Large Advisory Committee may designate non-voting
liaisons to each of the ccNSO Council and the GNSO Council.

g. There shall be one RALO for each Geographic Region established
according to Section 5 of Article VI. Each RALO shall serve as the
main forum and coordination point for public input to ICANN in its
Geographic Region and shall be a non-profit organization certified
by ICANN according to criteria and standards established by the
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Board based on recommendations of the At-Large Advisory
Committee. An organization shall become the recognized RALO for
its Geographic Region upon entering a Memorandum of
Understanding with ICANN addressing the respective roles and
responsibilities of ICANN and the RALO regarding the process for
selecting ALAC members and requirements of openness,
participatory opportunities, transparency, accountability, and
diversity in the RALO's structure and procedures, as well as criteria
and standards for the RALQO's constituent At-Large Structures.

. Each RALO shall be comprised of self-supporting At-Large

Structures within its Geographic Region that have been certified to
meet the requirements of the RALO's Memorandum of
Understanding with ICANN according to paragraph 4(i) of this
Section. If so provided by its Memorandum of Understanding
withICANN, a RALO may also include individual Internet users who
are citizens or residents of countries within the RALO's Geographic
Region.

i. Membership in the At-Large Community

1. The criteria and standards for the certification of At-Large
Structures within each Geographic Region shall be
established by the Board based on recommendations from
the ALAC and shall be stated in the Memorandum of
Understanding between ICANN and the RALO for each
Geographic Region.

2. The criteria and standards for the certification of At-Large
Structures shall be established in such a way that
participation by individual Internet users who are citizens or
residents of countries within the Geographic Region (as
defined in Section 5 of Article VI) of the RALO will
predominate in the operation of each At-Large Structure
within the RALO, while not necessarily excluding additional
participation, compatible with the interests of the individual
Internet users within the region, by others.

3. Each RALO's Memorandum of Understanding shall also
include provisions designed to allow, to the greatest extent
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possible, every individual Internet user who is a citizen of a

country within the RALO's Geographic Region to participate
in at least one of the RALO's At-Large Structures.

. To the extent compatible with these objectives, the criteria

and standards should also afford to each RALO the type of
structure that best fits the customs and character of its
Geographic Region.

. Once the criteria and standards have been established as

provided in this Clause i, the ALAC, with the advice and
participation of the RALO where the applicant is based, shall
be responsible for certifying organizations as meeting the
criteria and standards for At-Large Structure accreditation.

. Decisions to certify or decertify an At-Large Structure shall

be made as decided by the ALAC in its Rules of Procedure,
save always that any changes made to the Rules of
Procedure in respect of ALS applications shall be subject to
review by the RALOs and by the ICANN Board.

. Decisions as to whether to accredit, not to accredit, or

disaccredit an At-Large Structure shall be subject to review
according to procedures established by the Board.

. On an ongoing basis, the ALAC may also give advice as to

whether a prospective At-Large Structure meets the
applicable criteria and standards.

j- The ALAC is also responsible, working in conjunction with the
RALOs, for coordinating the following activities:
1. Making a selection by the At-Large Community to fill Seat 15

on the Board. Notification of the At-Large Community's
selection shall be given by the ALAC Chair in writing to
thelCANN Secretary, consistent with Article VI, Sections
8(4) and 12(1).

2. Keeping the community of individual Internet users informed

about the significant news from ICANN;
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. Distributing (through posting or otherwise) an updated

agenda, news about ICANN, and information about items in
the ICANN policy-development process;

. Promoting outreach activities in the community of individual

Internet users;

. Developing and maintaining on-going information and

education programs, regarding ICANN and its work;

. Establishing an outreach strategy about ICANN issues in

each RALQO's Region;

. Participating in the ICANN policy development processes

and providing input and advice that accurately reflects the
views of individual Internet users;

. Making public, and analyzing, ICANN's proposed policies

and its decisions and their (potential) regional impact and
(potential) effect on individuals in the region;

. Offering Internet-based mechanisms that enable

discussions among members of At-Large structures; and

Establishing mechanisms and processes that enable two-
way communication between members of At-Large
Structures and those involved in ICANN decision-making, so
interested individuals can share their views on
pendinglCANN issues.

Section 3. PROCEDURES

Each Advisory Committee shall determine its own rules of procedure and
quorum requirements.

Section 4. TERM OF OFFICE

The chair and each member of a committee shall serve until his or her
successor is appointed, or until such committee is sooner terminated, or
until he or she is removed, resigns, or otherwise ceases to qualify as a
member of the committee.
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Section 5. VACANCIES

Vacancies on any committee shall be filled in the same manner as
provided in the case of original appointments.

Section 6. COMPENSATION

Committee members shall receive no compensation for their services as a
member of a committee. The Board may, however, authorize the
reimbursement of actual and necessary expenses incurred by committee
members, including Directors, performing their duties as committee
members.

ARTICLE XI-A: OTHER ADVISORY MECHANISMS
Section 1. EXTERNAL EXPERT ADVICE

1. Purpose. The purpose of seeking external expert advice is to allow
the policy-development process within ICANN to take advantage of
existing expertise that resides in the public or private sector but
outside of ICANN. In those cases where there are relevant public
bodies with expertise, or where access to private expertise could
be helpful, the Board and constituent bodies should be encouraged
to seek advice from such expert bodies or individuals.

2. Types of Expert Advisory Panels.

a. On its own initiative or at the suggestion of any ICANN body,
the Board may appoint, or authorize the President to
appoint, Expert Advisory Panels consisting of public or
private sector individuals or entities. If the advice sought
from such Panels concerns issues of public policy, the
provisions of Section 1(3)(b) of this Article shall apply.

b. In addition, in accordance with Section 1(3) of this Article,
the Board may refer issues of public policy pertinent to
matters within ICANN's mission to a multinational
governmental or treaty organization.

3. Process for Seeking Advice-Public Policy Matters.
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a. The Governmental Advisory Committee may at any time
recommend that the Board seek advice concerning one or
more issues of public policy from an external source, as set
out above.

b. In the event that the Board determines, upon such a
recommendation or otherwise, that external advice should
be sought concerning one or more issues of public policy,
the Board shall, as appropriate, consult with the
Governmental Advisory Committee regarding the
appropriate source from which to seek the advice and the
arrangements, including definition of scope and process, for
requesting and obtaining that advice.

c. The Board shall, as appropriate, transmit any request for
advice from a multinational governmental or treaty
organization, including specific terms of reference, to the
Governmental Advisory Committee, with the suggestion that
the request be transmitted by the Governmental Advisory
Committee to the multinational governmental or treaty
organization.

4. Process for Seeking and Advice-Other Matters. Any reference of

issues not concerning public policy to an Expert Advisory Panel by
the Board or President in accordance with Section 1(2)(a) of this
Article shall be made pursuant to terms of reference describing the
issues on which input and advice is sought and the procedures and
schedule to be followed.

. Receipt of Expert Advice and its Effect. External advice pursuant to

this Section shall be provided in written form. Such advice is
advisory and not binding, and is intended to augment the
information available to the Board or other ICANN body in carrying
out its responsibilities.

. Opportunity to Comment. The Governmental Advisory Committee,

in addition to the Supporting Organizations and other Advisory
Committees, shall have an opportunity to comment upon any
external advice received prior to any decision by the Board.
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Section 2. TECHNICAL LIAISON GROUP

1. Purpose. The quality of ICANN's work depends on access to
complete and authoritative information concerning the technical
standards that underlie ICANN's activities. ICANN's relationship to
the organizations that produce these standards is therefore
particularly important. The Technical Liaison Group (TLG) shall
connect the Board with appropriate sources of technical advice on
specific matters pertinent to ICANN's activities.

2. TLG Organizations. The TLG shall consist of four organizations: the
European Telecommunications Standards Institute (ETSI), the
International Telecommunications Union's Telecommunication
Standardization Sector (ITU-T), the World Wide Web Consortium
(W3C), and the Internet Architecture Board (IAB).

3. Role. The role of the TLG organizations shall be to channel
technical information and guidance to the Board and to
otherlCANN entities. This role has both a responsive component
and an active "watchdog" component, which involve the following
responsibilities:

a. In response to a request for information, to connect the
Board or other ICANN body with appropriate sources of
technical expertise. This component of the TLG role covers
circumstances in which ICANN seeks an authoritative
answer to a specific technical question. Where information is
requested regarding a particular technical standard for
which a TLG organization is responsible, that request shall
be directed to that TLG organization.

b. As an ongoing "watchdog" activity, to advise the Board of
the relevance and progress of technical developments in the
areas covered by each organization's scope that could
affect Board decisions or other ICANN actions, and to draw
attention to global technical standards issues that affect
policy development within the scope of ICANN's mission.
This component of the TLG role covers circumstances in
which ICANN is unaware of a new development, and would
therefore otherwise not realize that a question should be
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asked.

4. TLG Procedures. The TLG shall not have officers or hold meetings,

nor shall it provide policy advice to the Board as a committee
(although TLG organizations may individually be asked by the
Board to do so as the need arises in areas relevant to their
individual charters). Neither shall the TLG debate or otherwise
coordinate technical issues across the TLG organizations; establish
or attempt to establish unified positions; or create or attempt to
create additional layers or structures within the TLG for the
development of technical standards or for any other purpose.

. Technical Work with the IETF. The TLG shall have no involvement

with the ICANN's work for the Internet Engineering Task Force
(IETF), Internet Research Task Force, or the Internet Architecture
Board (IAB), as described in the IETF-ICANN Memorandum of
Understanding Concerning the Technical Work of the Internet
Assigned Numbers Authority ratified by the Board on 10 March
2000.

. Individual Technical Experts. Each TLG organization shall

designate two individual technical experts who are familiar with the
technical standards issues that are relevant to ICANN's activities.
These 8 experts shall be available as necessary to determine,
through an exchange of e-mail messages, where to direct a
technical question from ICANN when ICANN does not ask a
specific TLG organization directly.

ARTICLE Xll: BOARD AND TEMPORARY
COMMITTEES

Section 1. BOARD COMMITTEES

The Board may establish one or more committees of the Board, which
shall continue to exist until otherwise determined by the Board. Only
Directors may be appointed to a Committee of the Board. If a person
appointed to a Committee of the Board ceases to be a Director, such
person shall also cease to be a member of any Committee of the Board.
Each Committee of the Board shall consist of two or more Directors. The
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Board may designate one or more Directors as alternate members of any
such committee, who may replace any absent member at any meeting of
the committee. Committee members may be removed from a committee at
any time by a two-thirds (2/3) majority vote of all members of the Board;
provided, however, that any Director or Directors which are the subject of
the removal action shall not be entitled to vote on such an action or be
counted as a member of the Board when calculating the required two-
thirds (2/3) vote; and, provided further, however, that in no event shall a
Director be removed from a committee unless such removal is approved
by not less than a majority of all members of the Board.

Section 2. POWERS OF BOARD COMMITTEES

1. The Board may delegate to Committees of the Board all legal
authority of the Board except with respect to:
a. The filling of vacancies on the Board or on any committee;

b. The amendment or repeal of Bylaws or the Articles of
Incorporation or the adoption of new Bylaws or Articles of
Incorporation;

c. The amendment or repeal of any resolution of the Board
which by its express terms is not so amendable or
repealable;

d. The appointment of committees of the Board or the
members thereof;

e. The approval of any self-dealing transaction, as such
transactions are defined in Section 5233(a) of the CNPBCL;

f. The approval of the annual budget required by Article XVI;
or

g. The compensation of any officer described in Article XIII.

2. The Board shall have the power to prescribe the manner in which
proceedings of any Committee of the Board shall be conducted. In
the absence of any such prescription, such committee shall have
the power to prescribe the manner in which its proceedings shall be
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conducted. Unless these Bylaws, the Board or such committee
shall otherwise provide, the regular and special meetings shall be
governed by the provisions of Article VI applicable to meetings and
actions of the Board. Each committee shall keep regular minutes of
its proceedings and shall report the same to the Board from time to
time, as the Board may require.

Section 3. TEMPORARY COMMITTEES

The Board may establish such temporary committees as it sees fit, with
membership, duties, and responsibilities as set forth in the resolutions or
charters adopted by the Board in establishing such committees.

ARTICLE XlIl: OFFICERS
Section 1. OFFICERS

The officers of ICANN shall be a President (who shall serve as Chief
Executive Officer), a Secretary, and a Chief Financial Officer. ICANN may
also have, at the discretion of the Board, any additional officers that it
deems appropriate. Any person, other than the President, may hold more
than one office, except that no member of the Board (other than the
President) shall simultaneously serve as an officer of ICANN.

Section 2. ELECTION OF OFFICERS

The officers of ICANN shall be elected annually by the Board, pursuant to
the recommendation of the President or, in the case of the President, of
the Chairman of the ICANN Board. Each such officer shall hold his or her
office until he or she resigns, is removed, is otherwise disqualified to
serve, or his or her successor is elected.

Section 3. REMOVAL OF OFFI